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MEMORANDUM

TO: Dr. Bryan Reece, %Chan‘ce]]or,. C'q'ntra Costa C’o'mmuni'ty College District

i

FROM: Kathryn E. M_eolaf, Partner

;
3
Junn O. Paulino; Senior Associate

RE: Applicability of 't@e'Bro_wn Act tp Committees and Other Bodies including
Participatory Governance Structyres

*Goy. Code. § 34951 66 Ops.Cal.At

The. purpose of this memmandl.;m is to provrde the Contra Costa Community College District

(*4CD™) with guidance on whether certain committees or other bodies which exist in the District
(e.g. the Academic Senate, Dlstrict (JOVE‘ITIEIHCE Council, ef¢.) are subsidiary “[egislative bodies™
within the meaning of the Brown Actand thus- obllﬂated to comply with its requiremeiits.

1. The Brown Act and Legfislative Bodies.

The Brown Act requires thiat * leglslatwe bodletﬁ of ‘local agencies” hold their meetings open to
the public unless expressly cxempted by the. act Cd[lforma community college districts mieet
the definition of “local agency.”’™ A* LLLIS]atIVC body™ is. not limited to. the actual governing
board or body of the local ¢ qgenuy but alse includes “a commission, committee, board or other
body of a local agency. whether, permanent ot tempmary decision-making or advisory, created
by charter, ordinance, resolut:on ~or formal actlon of the legislative body.™ (Government Code
Section:549352(b)). ' ;

In 1983, the California Attorney Genelal lssued an: opm]on Fndmg that. meetings of the academic
senate or faculty council are subject to the Brown Act.? In that opinion, the Attorney General
observed that Government Code section 54957(b) contains a 2-patt. test to determine whether a
committee or-other body is-a subSIdlary “[egls[atwe body™ subject to the Brown Act. It must be

(1) advisory to the Board. (2) cr.n,gted by formal action of the Board.

) 6 Ops.Cal. Atty.Gen. 252 (1983).

_ 6 O Gen, 252(1983).
%66 Ops.Cal.Alty:Gen. 252 {1983). |
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2. The Academic Senate is a Legislative Body.

(a)  The Academic Seénate is a “legislative body™ within the meaning of the Brown’
Act because it is advisory to the Board and was created by formal action of the
Board.

Title 3, Section 53200, subdivision {b} defines the terms “academic senate™ and *“Faculty council”
to mean:

**...an organization formed in-accordance with...[ithe vegulations} whose primary
funetion is, as the representative of the faculty; fo. make recominenddtions to. the
administration of a college and fo the governing board of « dmr icf with respect to'
academic and-professional matters. (Emphasis in original. )

Similarly, section 53203 of the Title 5 regulations adds:

“After c_on_su]tation with the ‘administration of its. community college. . the:
academic  sefiife facufrv council may present its. wr .f.fren views  and
recommendations to fhe governing board, (Emphasis in eriginal )™

Accordingly, the Attorney General determined. “it is ¢lear that an academic senate is-an advisory
body to the local governing board of a California community coliege district.”™®

Next, we look to see if the Academic Senate was created by formal action of the Board. Title 5,
Califordia Codé: of Regulations. Section 53202 lays out the procedures for forming an academic-
senate. The provisions rélevant to this analysis are:

{a). The faculty of a community college shall vate by secret ballot to form an
academic senate or faculty council.

(b) In multi-college districts, thefaculty of the! district colleges may vote whether
or not to form a district academic senate. Such vote shall be by secret ballot.

(c) The governing board of the district shall recognize the acadeémic senate
or faculty council and authorize the facylty to (1) Fix and amend by vote of
the faculty the composition,. structure; and procedures of the academic
senate or faculty council; (2) Provide for the selection, in accordance with
accepted democratic eléction procedures. the members of the academic
senate or faculty council.

466-Ops.CaI-.Att')f.-_Gén 252 (198395 CCR 53200(b).
S 66 Ops.Cal Atty Gen. 252 (1983); 5.CCR 53203(c)..
£66 Ops.Cal Atty.Gen. 252 {1983).
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The California Attorney General stated that at 'f'lst blush one might conclude that an academic
senate is formed not by the disgrict: governmg: board. but by the vote of the faculty of the

community college. or col[eg,res'-7 However, the California Attomey General reasoned that

because section 33202, subdivisjons (c)(1) andi(2) réquire that ceftain steps or actions must be

executed by the district’s goverr ing boatd after the facu[ty vote. e.g. recognizing the academic

senate, that the. estabhshment o]’ an academic! sendte is attributable to a formal action by the
district’s governing board.®

RE District Governance Coimcil is also a Législafive. Bodv Subject to the Brown Act.
!
In 1994, in response fo. 4CD’s request we e\pressed an opinion that the District Governarice

Council (*DGC) is subject to the Brown Act: we continue to hold that opinion today. The

analysis-is again: 1) whether or not the DGC |5 an advisory body. and 2) wliether or not it was
cteated by some “foririal action™ of the: Govemmg Board.

It is clear that the DGC functlons as an adwsor} body to the Governing Board because there is
statutory authority for the DGC to play bULh a role. Education Code Section 70902(b)(7)
provides that the geverning boald shall:

|
[E]stablish procedures . .1. to-€nsure I"acultv staff, and students the opportunity to

express their opinion at the campus level and to ensure that these opiriions. are
given every reasonable anSIderatlon dnd the right to. participate effectively in
-district and college "got’e'rhanc'e (emphams added).

4CD Board minutes from the Adgust 26, 1992 meetmg note that the DGC will be involved prior
to any tevised budget recoinmgndations bctng acted pon by the Board. Minutes from the
December 16, 1992 Board meetmg also refercnce the DGC and its role in making
recommendations to the Board concerning the budget As we understand it, the DGC functions

‘as an advisory body to the Board on other pohcy decisions as-well: Thus, the DGC fits under the

003 142,00532

350521485

first part of the definition of a le‘g]s]atwe bodv ‘under Government Code Section 54952(b) in
that it is “advisory™ to the Board

Next we must determine whether the DGC meetb the second requirement of being created by
some ‘“formal action” of the; Board. Title: 5. Califoriia Code of Regulations. -section
51023.5¢a) 1) makes clear that the Board is supposed to pass policies and procedures to identify
the structures for non-faculty to be given a V01ce in the participatofy governance process.

{a) The. governing boald of a communlty college district shall adopt pelicies and
procedures that provide: dlstl ict ard colle,f_re staff the-opportunity to participate effectiv ely

!
i

i

?66 Ops.Cal.Atty.Gen. 252 (1983). | ‘
Y td. cifing w-Joiner v. Cirv of ‘-ehasmpoi{l%]} 125.C aLApp 3d 799 BOS. infra.
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in_district and college governance. At minimum. these policies and procedures shall
include the following:

{1) Definitions or categories of positions or groups: of positions othet than faculty that
compose the staff of the district and its college(s) that, for thepurposes of this section, the
governing board is réquired by law to recognize or chooses to recognize pursuant to legal
authority. In addition, for the purposes of this section. management and nonmangement
positions or groups of positions shall be separately defined or categorized.

(2) Participation structures and procedures for the staff positions defined ot categorized.

DGC is one of the District’s governarice structures which are part of its participatoty goverhance
process which the District was required by. law and regulation to form..

In addressing the issue of what sert of “formal action™ is required with regard to academic
senates, the Attorney General found that even though an academic seriate is not created by some

express, -identifiable action of the governing board. its establishment is stjll attributable to the

board. (See 66 Ops.Cal Atty.Gen, 252 (]983)) The Attorney General reasoned that the term

“farmal action” should be. construed broadl} citing the approach used by the Court in the case of

Joinerv. City of Sebastopol (1981) 125 Cal. App:3d 799.-805. fi. 5:

We conclude also on the. basis of undisputed facts that the proposed committee
was “created by . . . formal action” of the city council. Respondent concedes that
the ¢ity council, though it did net formally adopt: a resolution, nevertheless took
*formal action™ when. it designated two of its members to meet with two planning
commission members. It follows (since that designation was pursuant to a
unanimouisly approved plan) that the city council also took. “tormal action™when
it adopted the proposed agenda. for the meeting, i.e., that the group: which was 1o
meet would interview applicants and report back to the city .council with
recommendations. And, since ihe city council instigated that procedure as a
means of fu!hl]mg its l‘CSpOhS]bl]lt}’ to fill a'vacancy on the planning commission,
the “creation™ of the comimittee must be attributed to the-¢ouncil’s action. . , .”

Accordingly; it is not necessary to find a record of the District’s Governing Board taking action
to fortm the DGC in order to- find that the réquirément for “formal action™ is met. [n any event.

the Board has subsequently expressly taken action on at least three occasions to approve the

bylaws arid amended bylaws of the DGC. Therefore. we believe that the DGC meets the second
part of the definition of “legislative body™ that.it was formed by *formal action™ of the Board.

For these-reasons, we believe that the DGC s subject to the Brown Act.

e

It
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4, Other Subsidiary Legisliltive.-Bodies.

i

Whife the Academic. Senate and the- DGC ap

& ROMO

munity Cotlege District

pear to fall squarely within the definition of a

subsidiary “legistative body” pursuant to the Brown Act. other subordinate bodies exjsting at the
District-and College level must be:analyzed under the 2-part; test outlined-above to determine if
they. are likewise subject to the Brown Act. If the committee orother body provides guidance or

recommendations as pait of the D:qtrlct s offict
the College level, then it is likely subject to th
record of the Board taking a fmmai action to

nl participatory governarice process, including at

e Brown Act. Even if the District can find no
fform a particular comimittee or other body, the

“formal action™ requirement canbe met if the Boald had.a statutory or regulatory obligation to
form the commiittee or other bod)j similar to the jormatlon of participatory governance structures.
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