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VL.

VIL.

VIl

CALL SPECIAL MEETING TO ORDER - 1:00 P.M.

. Call special meeting to order. Notation of Board member(s) absent under provisions
of Board Report No. 30-F, 2.12.86.

PLEDGE OF ALLEGIANCE TO THE U.S. FLAG — 1:05 P.M.

PUBLIC COMMENT

According to Government Code Section 54954.2(a), when responding to public comment, Governing Board members and staff
may respond as summarized below:
. briefly respond to statements made or questions posed by persons making public comment;
ask questions for clarification or make a brief announcement;
provide a reference to staff or other resources for factual information;
request staff to report back to the body at a later meeting; or

direct staff to place the matter on a future agenda.

GOVERNING BOARD PROFESSIONAL DEVELOPMENT ACTIVITIES - 1:10 P.M.
(Patrick Wilson, Senior Associate Counsel, School and College Legal Services of

California)

A. Brown Act

B. Ethics

C. Conflict of Interest

D. Proposed Conflict of Interest policy and procedure
CLOSED SESSION — APPROXIMATELY 4:00 P.M

A. Public employee discipline/dismissal/release

1. Case No. 02-01-12
2. Case No. 07-01-12
3. Case No. 02-01-13

RECONVENE PUBLIC SESSION - APPROXIMATELY 4:30 P.M.
. Announcement of reportable actions taken by Governing Board in closed session

SIGN DOCUMENTS

ADJOURN - 4:40 P.M.

More detailed information about the agenda can be obtained at the office of the Chancellor. The Contra Costa
Community College District will provide reasonable accommodations for disabled individuals planning to attend
Board meetings. Please call the Executive Coordinator to the Board at 925.229.6821, for information and
arrangements.

The mission of the Contra Costa Community College District is to attract students and communities, to cultivate a sustainable

culture of wellbeing, learning, success and achievement for our students. As a District, we are dedicated to continuously

increasing our ability to serve the evolving needs of our students and community by providing accessible, equitable and

outstanding higher education learning opportunities and support services. All decisions about resources are informed by
looking at access and success through an equity lens.
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THE RALPH M. BROWN ACT
2013

§ 54950. Declaration, intent; sovereignty In enacting this chapter, the Legislature finds and declares that the
public commissions, boards and councils and the other public agencies in this State exist to aid in the conduct of the
people's business, It is the intent of the law that their actions be taken openly and that their deliberations be
conducted openly.

The people of this State do not yield their sovereignty to the agencies which serve them. The people, in delegating
authority, do not give their public servants the right to decide what is good for the people to know and what is not
good for them to know. The people insist on remaining informed so that they may retain control over the
instruments they have created.

§ 54950.5. Short title This chapter shall be known as the Ralph M. Brown Act.

§ 54951. Local agency As used in this chapter, “local agency” means a county, city, whether general law or
chartered, city and county, town, school district, municipa! corporation, district, politica! subdivision, or any board,
commission or agency thereof, or other local public agency.

54951.1, 54951.7. Repealed by Stats.1993, ¢, 1138 (S.B.1140 2.3, 2.5, operative April 1, 1994

54951.1, 54951.7. Repealed by Stats.1993, c. 1138 (S.B.1140 2.3, 2.5, operative April 1, 1994

§ 54952. Legislative body, definition As used in this chapter, “legislative body"” means:
(a) The governing body of a local agency or any other local body created by state or federal statute,

(b) A commission, committee, board, or other body of a local agency, whether permanent or temporary,
decisionmaking or advisory, created by charter, ordinance, resolution, or formal action of a legislative body.
However, advisory commitiees, composed solely of the members of the legislative body that are less than a quorum
of the legislative body are not legislative bodies, except that standing committees of a legislative body, irrespective
of their composition, which have a continuing subject matter jurisdiction, or a meeting schedule fixed by charter,
ordinance, resolution, or formal action of a legislative body are legislative bodies for purposes of this chapter.
(cX(1) A board, commission, cornmittee, or other multimember body that governs a private corporation, limited
liability company, or other entity that either;

(A) Is created by the elected legislative body in order to exercise authority that may lawfully be delegated by the
elected governing body to a private corporation, limited liability company, or other entity.

(B) Receives funds from a local agency and the membership of whose governing body includes a member of the
legislative body of the local agency appointed to that governing body as a full voting member by the legislative body
of the local agency.

(2) Notwithstanding subparagraph (B) of paragraph (1), no board, commission, committee, or other multimember
body that govems a private corporation, limited liability company, or other entity that receives funds from a local
agency and, as of February 9, 1996, has a member of the legislative body of the local agency as a full voting
member of the governing body of that private corporation, limited liability company, or other entity shall be relieved
from the public meeting requirements of this chapter by virtue of a change in status of the full voting member to a
nonvoting member.

(d) The lessee of any hospital the whole or part of which is first leased pursuant to subdivision (p) of Section 32121
of the Health and Safety Code after January 1, 1994, where the lessee exercises any material authority of a
legislative body of a local agency delegated to it by that legislative body whether the lessee is organized and
operated by the local agency or by a delegated authority.

§ 54952.1. Member of a legislative body of a local agency; conduct Any person elected to serve as a member of a
legislative body who has not yet assumed the duties of office shall conform his or her conduct to the requirements of
this chapter and shall be treated for purposes of enforcement of this chapter as if he or she has already assumed
office.




§ 54952.2. Meeting; prohibited communications; exclusions from chapter

(a) As used in this chapter, “meeting” means any congregation of a majority of the members of a legislative body at
the same time and location, including teleconference location as permitted by Section 54953, to hear, discuss,
deliberate, or take action on any item that is within the subject matter jurisdiction of the legislative body.

(b)(1) A majority of the members of a legislative body shall not, outside a meeting authorized by this chapter, use a
series of communications of any kind, directly or through intermediaries, to discuss, deliberate, or take action on any
item of business that is within the subject matter jurisdiction of the legislative body.

(2) Paragraph (1) shall not be construed as preventing an employee or official of a local agency, from engaging in
separate conversations or communications outside of a meeting authorized by this chapter with members of a
legislative body in order to answer questions or provide information regarding a matter that is within the subject
matter jurisdiction of the local agency, if that person does not communicate to members of the legislative body the
comments or position of any other member or members of the legislative body.

{c) Nothing in this section shall impose the requirements of this chapter upon any of the following:

(1) Individual contacts or conversations between a member of a legislative body and any other person that do not
violate subdivision (b).

(2) The attendance of a majority of the members of a legislative body at a conference or similar gathering open to
the public that involves a discussion of issues of general interest to the public or to public agencies of the type
represented by the legislative body, provided that a majority of the members do not discuss among themselves, other
than as part of the scheduled program, business of a specified nature that is within the subject matter jurisdiction of
the local agency. Nothing in this paragraph is intended to allow members of the public free admission to a
conference or similar gathering at which the organizers have required other participants or registrants to pay fees or
charges as a condition of attendance.

(3) The attendance of a majority of the members of a legislative body at an open and publicized meeting organized
to address a topic of local community concern by a person or organization other than the local agency, provided that
a majority of the members do not discuss among themselves, other than as part of the scheduled program, business
of a specific nature that is within the subject matter jurisdiction of the legislative body of the local agency.

(4) The attendance of a majority of the members of a legislative body at an open and noticed meeting of another
body of the local agency, or at an open and noticed meeting of a legislative body of another local agency, provided
that a majority of the mernbers do not discuss among themselves, other than as part of the scheduled meeting,
business of a specific nature that is within the subject matter jurisdiction of the legislative body of the local agency.
(5) The attendance of a majority of the members of a legislative body at a purely socia!l or ceremonial occasion,
provided that a majority of the members do not discuss among themselves business of a specific nature that is within
the subject matter jurisdiction of the legislative body of the local agency.

(6) The attendance of a majority of the members of a legislative body at an open and noticed meeting of a standing
committee of that body, provided that the members of the legislative body who are not members of the standing
committee attend only as observers.

§ 54952.3. Simultaneous or serial order meetings of a subsequent legislative body; compensation and stipends
(a) A legislative body that has convened a meeting and whose membership constitutes a quorum of any other

legislative body may convene a meeting of that other legislative body, simultaneously or in serial order, only ifa
clerk or a member of the convened legislative body verbally announces, prior to convening any simultaneous or
serial order meeting of that subsequent legislative body, the amount of compensation or stipend, if any, that each
member will be entitled to receive as a result of convening the simultaneous or serial meeting of the subsequent
legislative body and identifies that the compensation or stipend shall be provided as a result of convening a meeting
for which each member is entitled to collect compensation or a stipend. However, the clerk or member of the
legislative body shall not be required to announce the amount of compensation if the amount of compensation is
prescribed in statute and no additional compensation has been authorized by a local agency.

(b) For purposes of this section, compensation and stipend shall not include amounts reimbursed for actual and
necessary expenses incurred by a member in the performance of the member's official duties, including, but not
limited to, reimbursement of expenses relating to travel, meals, and lodging,

§ 54952.5. Repealed by Stats.1993, c. 1138 (S.B.1140), § 6, operative April 1, 1994

§ 54952.6. Action taken As used in this chapter, “action taken” means a collective decision made by a majority of
the members of a legislative body, a collective commitment or promise by a majority of the members of a legislative



body to make a positive or a negative decision, or an actual vote by a majority of the members of a legislative body
when sitting as a body or entity, upon a motion, proposal, resolution, order or ordinance.

§ 54952.7. Copies of chapter to members of legislative body of local agencies A legislative body of a local
agency may require that a copy of this chapter be given to each member of the legislative body and any person
elected to serve as a member of the legislative body who has not assumed the duties of office. An elected legislative
body of a local agency may require that a copy of this chapter be given to each member of each legislative body all
or a majority of whose members are appointed by or under the authority of the elected legislative body.

§ 54953, Meetings to be open and public; attendance
(a) All meetings of the legislative body of a local agency shall be open and public, and all persons shall be permitted

to attend any meeting of the legislative body of a local agency, except as otherwise provided in this chapter.

(b)(1) Notwithstanding any other provision of law, the legislative body of a local agency may use teleconferencing
for the benefit of the public and the legislative body of a local agency in connection with any meeting or proceeding
authorized by law. The teleconferenced meeting or proceeding shall comply with all requirements of this chapter
and all otherwise applicable provisions of law relating to a specific type of meeting or proceeding.

(2) Teleconferencing, as authorized by this section, may be used for all purposes in connection with any meeting
within the subject matter jurisdiction of the legislative body. All votes taken during a teleconferenced meeting shall
be by rollcall.

(3) If the legislative body of a local agency elects to use teleconferencing, it shall post agendas at all teleconference
locations and conduct teleconference meetings in a manner that protects the statutory and constitutional rights of the
parties or the public appearing before the legislative body of a local agency. Each teleconference location shall be
identified in the notice and agenda of the meeting or proceeding, and each teleconference location shall be
accessible to the public. During the teleconference, at least a quorum of the members of the legislative body shall
participate from locations within the boundaries of the territory over which the local agency exercises jurisdiction,
except as provided in subdivision (d). The agenda shall provide an opportunity for members of the public to address
the legislative body directly pursutant to Section 549543 at each teleconference location.

(4) For the purposes of this section, “teleconference” means a meeting of a legislative body, the members of which
are in different locations, connected by electronic means, through either audio or video, or both. Nothing in this
section shall prohibit a local agency from providing the public with additional teleconference locations.

(c) No legislative body shall take action by secret ballot, whether preliminary or final.

(d)(1) Notwithstanding the provisions relating to a quorum in paragraph (3) of subdivision (b), when a heaith
authority conducts a teleconference meeting, members who are outside the jurisdiction of the authority may be
counted toward the establishment of a quorum when participating in the teleconference if at least 50 percent of the
number of members that would establish a quorum are present within the boundaries of the territory over which the
authority exercises jurisdiction, and the health authority provides a teleconference number, and associated access
codes, if any, that allows any person to call in to participate in the meeting and that number and access codes are
identified in the notice and agenda of the meeting.

(2) Nothing in this subdivision shall be construed as discouraging health authority members from regularly meeting
at a common physical site within the jurisdiction of the authority or from using teleconference locations within or
near the jurisdiction of the authority. A teleconference meeting for which a quorum is established pursuant to this
subdivision shall be subject to all other requirements of this section.

(3) For purposes of this subdivision, a health authority means any entity created pursuant to Sections

14018.7, 14087.31, 14087.35, 14087.36,14087.38, and 14087.9605 of the Welfare and Institutions Code, any joint
powers authority created pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7 for the
purpose of contracting pursuant to Section 14087.3 of the Welfare and Institutions Code, and any advisory
committee to a county sponsored health plan licensed pursuant to Chapter 2.2 (commencing with Section 1340) of
Division 2 of the Health and Safety Code if the advisory committee has 12 or more members.

(4) This subdivision shall remain in effect only until January 1, 2018.

§ 54953.1. Testimony of members before grand jury The provisions of this chapter shall not be construed to
prohibit the members of the legislative body of a local agency from giving testimony in private before a grand jury,

either as individuals or as a body.

54953.2. Legislative body meetings to meet protections and prohibitions of the Americans with Disabilities
Act All meetings of a legislative body of a local agency that are open and public shall meet the protections and
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prohibitions contained in Section 202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and
the federal rules and regulations adopted in implementation thereof.

§.54953.3. Conditions to attendance A member of the public shall not be required, as a condition to attendance at
a meeting of a legislative body of a local agency, to register his or her name, to provide other information, to
complete a questionnaire, or otherwise to fulfill any condition precedent to his or her attendance.

If an attendance list, register, questionnaire, or other similar document is posted at or near the entrance to the room
where the meeting is to be held, or is circulated to the persons present during the meeting, it shall state clearly that
the signing, registering, or completion of the document is voluntary, and that all persons may attend the meeting
regardless of whether a person signs, registers, or completes the document.

§ 54953.5. Right to record proceedings; conditions; audio or video recordings made by or under direction of
local agencies

{a) Any person attending an open and public meeting of a legislative body of a local agency shall have the right to
record the proceedings with an audio or video recorder or a still or motion picture camera in the absence of a
reasonable finding by the legislative body of the local agency that the recording cannot continue without noise,
illumination, or obstruction of view that constitutes, or would constitute, a persistent disruption of the proceedings.
(b) Any audio or video recording of an open and public meeting made for whatever purpose by or at the direction of
the local agency shail be subject to inspection pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1), but, notwithstandingSection 34090, may be erased or
destroyed 30 days after the recording. Any inspection of an audio or video recording shall be provided without
charge on equipment made available by the local agency.

§ 54953.6. Prohibitions or restrictions on breadcasts of proceedings of legislative body; reasonable findings

No legislative body of a local agency shall prohibit or otherwise restrict the broadcast of its open and public
meetings in the absence of a reasonable finding that the broadcast cannot be accomplished without noise,
illumination, or obstruction of view that would constitute a persistent disruption of the proceedings.

§.54953.7. Allowance of greater access to meetings than minimal standards in this chapter

Notwithstanding any other provision of law, legislative bodies of local agencies may impose requirements upon
themselves which allow greater access to their meetings than prescribed by the minimal standards set forth in this
chapter. In addition thereto, an elected legislative body of a local agency may impose such requirements on those
appointed legislative bodies of the local agency of which all or a majority of the members are appointed by or under
the authority of the elected legislative body.

54954, Time and place of regular meetings; special meetings; emergencies
(a) Each legislative body of a local agency, except for advisory committees or standing committees, shall provide,
by ordinance, resolution, bylaws, or by whatever other rule is required for the conduct of business by that body, the
time and place for holding regular meetings. Meetings of advisory committees or standing committees, for which an
agenda is posted at least 72 hours in advance of the meeting pursuant to subdivision (a) of Section 54954.2, shall be
considered for purposes of this chapter as regular meetings of the legislative body.
(b) Regular and special meetings of the legislative body shall be held within the boundaries of the territory over
which the local agency exercises jurisdiction, except to do any of the following:
(1) Comply with state or federal law or court order, or attend a judicial or administrative proceeding to which the
local agency is a party.
(2) Inspect real or personal property which cannot be conveniently brought within the boundaries of the territory
over which the local agency exercises jurisdiction provided that the topic of the meeting is limited to items directly
related to the real or personal property.
{3) Participate in meetings or discussions of multiagency significance that are outside the boundaries of a local
agency's jurisdiction. However, any meeting or discussion held pursuant to this subdivision shall take place within
the jurisdiction of one of the participating local agencies and be noticed by all participating agencies as provided for
in this chapter.
(4) Meet in the closest meeting facility if the local agency has no meeting facility within the boundaries of the
territory over which the local agency exercises jurisdiction, or at the principal office of the local agency if that office
is located outside the territory over which the agency exercises jurisdiction.



(5) Meet outside their immediate jurisdiction with elected or appointed officials of the United States or the State of
California when a local meeting would be impractical, solely to discuss a legislative or regulatory issue affecting the
local agency and over which the federal or state officials have jurisdiction.

{6) Meet outside their immediate jurisdiction if the meeting takes place in or nearby a facility owned by the agency,
provided that the topic of the meeting is limited to items directly related to the facility.

(7) Visit the office of the local agency's legal counsel for a closed session on pending litigation held pursuant

to Section 54956.9, when to do so would reduce legal fees or costs.

(c) Meetings of the governing board of a school district shall be held within the district, except under the
circumstances enumerated in subdivision (b), or to do any of the following:

(1) Attend a conference on nonadversarial collective bargaining techniques.

(2) Interview members of the public residing in another district with reference to the trustees’ potential employment
of an applicant for the position of the superintendent of the district.

(3) Interview a potential employee from another district.

(d) Meetings of a joint powers authority shall occur within the territory of at least one of its member agencies, or as
provided in subdivision (b). However, a joint powers authority which has members throughout the state may meet at
any facility in the state which complies with the requirements of Section 54961.

(e) If, by reason of fire, flood, earthquake, or other emergency, it shall be unsafe to meet in the place designated, the
meetings shall be held for the duration of the emergency at the place designated by the presiding officer of the
legislative body or his or her designee in a notice to the local media that have requested notice pursuant to Section
54956, by the most rapid means of communication available at the time.

§ 54954.1. Mailed notice to persons who filed written request; time; duration and renewal of requests; fee

Any person may request that a copy of the agenda, or a copy of all the documents constituting the agenda packet, of
any meeting of a legislative body be mailed to that person. If requested, the agenda and documents in the agenda
packet shall be made available in appropriate alternative formats to persons with a disability, as required by Section
202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations
adopted in implementation thereof. Upon receipt of the written request, the legislative body or its designee shall
cause the requested materials to be mailed at the time the agenda is posted pursuant to Section 54954.2 and 54956 or
upon distribution to ali, or a majority of all, of the members of a legislative body, whichever accurs first. Any
request for mailed copies of agendas or agenda packets shall be valid for the calendar year in which it is filed, and
must be renewed following January 1 of each year. The legislative body may establish a fee for mailing the agenda
or agenda packet, which fee shall not exceed the cost of providing the service. Failure of the requesting person to
receive the agenda or agenda packet pursuant to this section shall not constitute grounds for invalidation of the
actions of the legislative body taken at the meeting for which the agenda or agenda packet was not received.

54954.2. Agenda; posting; action on other matters; posting on Internet Web site
(a)(1) At least 72 hours before a regular meeting, the legislative body of the local agency, or its designee, shall post
an agenda containing a brief general description of each item of business to be transacted or discussed at the
meeting, including items to be discussed in closed session. A brief general description of an item generally need not
exceed 20 words. The agenda shall specify the time and location of the regular meeting and shall be posted in a
location that is freely accessible to members of the public and on the local agency's Internet Web site, if the local
agency has one. 1f requested, the agenda shall be made available in appropriate alternative formats to persons with a
disability, as required by Section 202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and
the federal rules and regulations adopted in implementation thereof. The agenda shall include information regarding
how, to whom, and when a request for disability-related modification or accommodation, including auxiliary aids or
services, may be made by a person with a disability who requires a modification or accommodation in order to
participate in the public meeting.
(2) No action or discussion shall be undertaken on any item not appearing on the posted agenda, except that
members of a legislative body or its staff may briefly respond to statements made or questions posed by persons
exercising their public testimony rights under Section $4954.3. In addition, on their own initiative or in response to
questions posed by the public, a member of a legislative body or its staff may ask a question for clarification, make a
brief announcement, or make a brief report on his or her own activities. Furthermore, a member of a legislative
body, or the body itself, subject to rules or procedures of the legislative body, may provide a reference to staff or
other resources for factual information, request staff to report back to the body at a subsequent meeting concerning
any matter, or take action to direct staff to place a matter of business on a future agenda.



(b) Notwithstanding subdivision (a), the legislative body may take action on items of business not appearing on the
posted agenda under any of the conditions stated below. Prior to discussing any item pursuant to this subdivision,
the legislative body shall publicly identify the item.

(1) Upon a determination by a majority vote of the legislative body that an emergency situation exists, as defined
in Section 54956.5.

(2) Upon a determination by a two-thirds vote of the members of the legislative body present at the meeting, or, if
less than two-thirds of the members are present, a unanimous vote of those members present, that there is a need to
take immediate action and that the need for action came to the attention of the local agency subsequent to the agenda
being posted as specified in subdivision (a).

(3) The item was posted pursuant to subdivision (a) for a prior meeting of the legislative body occurring not more
than five calendar days prior to the date action is taken on the item, and at the prior meeting the item was continued
to the meeting at which action is being taken.

(c) This section is necessary to implement and reasonably within the scope of paragraph (1) of subdivision (b) of
Section 3 of Article I of the California Constitution.

(d) For purposes of subdivision (a), the requirement that the agenda be posted on the local agency's Internet Web
site, if the local agency has one, shall only apply to a legislative body that meets either of the following standards:
(1) A legislative body as that term is defined by subdivision (a) of Section 54952.

(2) A legislative body as that term is defined by subdivisiop (b) of Section 54952, if the members of the legislative
body are compensated for their appearance, and if one or more of the members of the legislative body are also
members of a legislative body as that term is defined by subdivision (a) of Section 54952.

54954.3. O

policies

(a) Every agenda for regular meetings shall provide an opportunity for members of the public to directly address the
legislative body on any item of interest to the public, before or during the legislative body's consideration of the
item, that is within the subject matter jurisdiction of the legislative body, provided that no action shall be taken on
any item not appearing on the agenda unless the action is otherwise authorized by subdivision (b) of Sectiop
54954.2. However, the agenda need not provide an opportunity for members of the public to address the legislative
body on any item that has already been considered by a committee, composed exclusively of members of the
legislative body, at a public meeting wherein all interested members of the public were afforded the opportunity to
address the committee on the item, before or during the committee's consideration of the item, unless the item has
been substantiaily changed since the committee heard the item, as determined by the legislative body. Every notice
for a special meeting shali provide an opportunity for members of the public to directly address the legislative body
concerning any item that has been described in the notice for the meeting before or during consideration of that item.
(b) The legislative body of a local agency may adopt reasonable regulations to ensure that the intent of subdivision
(a) is carried out, including, but not limited to, regulations limiting the total amount of time aliocated for public
testimony on particular issues and for each individual speaker.

(c) The legislative body of a local agency shall not prohibit public criticism of the policies, procedures, programs, or
services of the agency, or of the acts or omissions of the legislative body. Nothing in this subdivision shall confer
any privilege or protection for expression beyond that otherwise provided by law.

§ 54954 4. Reimbursements to local agencies and school districts for costs
(a) The Legislature hereby finds and declares that Section 12 of Chapter 641 of the Statutes of 1986, authorizing

reimbursement to local agencies and school districts for costs mandated by the state pursuant to that act, shall be
interpreted strictly. The intent of the Legislature is to provide reimbursement for only those costs which are clearly
and unequivocally incurred as the direct and necessary result of compliance with Chapter 641 of the Statutes of
1986.

(b) In this regard, the Legisiature directs all state employees and officials involved in reviewing or authorizing
claims for reimbursement, or otherwise participating in the reimbursement process, to rigorously review each claim
and authorize only those claims, or parts thereof, which represent costs which are clearly and unequivocally incurred
as the direct and necessary result of compliance with Chapter 641 of the Statutes of 1986 and for which complete
documentation exists. For purposes of Section 54954.2, costs eligible for reimbursement shall only include the
actual cost to post a single agenda for any one meeting.

{c) The Legislature hereby finds and declares that complete, faithful, and uninterrupted compliance with the Ralph
M. Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of Division 2 of Title 5 of the Government
Code) is a matter of overriding public importance. Unless specifically stated, no future Budget Act, or related budget
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enactments, shall, in any manner, be interpreted to suspend, eliminate, or otherwise modify the legal obligation and
duty of local agencies to fully comply with Chapter 641 of the Statutes of 1986 in a complete, faithful, and
uninterrupted manner.

§ 54954.5. Closed session item descriptions For purposes of describing closed session items pursuant to Section
54954.2, the agenda may describe closed sessions as provided below. No legislative body or elected official shall be
in violation of Section 54954.2 or 54956 if the closed session items were described in substantial compliance with
this section. Substantial compliance is satisfied by including the information provided below, irrespective of its
format.

(a) With respect to a closed session held pursuant to Section 54956.7:

LICENSE/PERMIT DETERMINATION

Applicant(s): (Specify number of applicants)

(b) With respect to every item of business to be discussed in closed session pursuant to Section 54956.8:
CONFERENCE WITH REAL PROPERTY NEGOTIATORS

Property: (Specify street address, or if no street address, the parcel number or other unique reference, of the real
property under negotiation)

Agency negotiator: (Specify names of negotiators attending the closed session) (If circumstances necessitate the
absence of a specified negotiator, an agent or designee may participate in place of the absent negotiator so long as
the name of the agent or designee is announced at an open session held prior to the closed session.)

Negotiating parties: (Specify name of party (not agent))

Under negotiation: (Specify whether instruction to negotiator will concern price, terms of payment, or both)

(c) With respect to every item of business to be discussed in closed session pursnant to Section 54956.9:
CONFERENCE WITH LEGAL COUNSEL-EXISTING LITIGATION

(Paragraph (1) of subdivision (d) of Section 54956.9)

Name of case: (Specify by reference to claimant's name, names of parties, case or claim numbers)

or

Case name unspecified: (Specify whether disclosure would jeopardize service of process or existing settlement
negotiations)

CONFERENCE WITH LEGAL COUNSEL-ANTICIPATED LITIGATION

Significant exposure to litigation pursuant to paragraph (2) or (3) of subdivision (d) of Section 54956.9: (Specify
number of potential cases)

(In addition to the information noticed above, the agency may be required to provide additional information on the
agenda or in an oral statement prior to the closed session pursuant to paragraphs (2) to (5), inclusive, of subdivision
(e) of Sectjon 54956.9.)

Initiation of litigation pursuant to paragraph (4) of subdivision (d) of Section 54956.9: (Specify number of potential
cases)

(d) With respect to every item of business to be discussed in closed session pursuant to Section 54956.95:
LIABILITY CLAIMS

Claimant: (Specify name unless unspecified pursuant to Section 54961)

Agency claimed against: (Specify name)

(e) With respect to every item of business to be discussed in closed session pursuant to Section 54957:

THREAT TO PUBLIC SERVICES OR FACILITIES

Consultation with: (Specify name of law enforcement agency and title of officer, or name of applicable agency
representative and title)

PUBLIC EMPLOYEE APPOINTMENT

Title: (Specify description of position to be filled)

PUBLIC EMPLOYMENT

Title: (Specify description of position to be filled)

PUBLIC EMPLOYEE PERFORMANCE EVALUATION

Title: (Specify position title of employee being reviewed)

PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/RELEASE

(No additional information is required in connection with a closed session to consider discipline, dismissal, or
release of a public employee. Discipline includes potential reduction of compensation.)

(f) With respect to every item of business to be discussed in closed session pursuant to Section 54957.6:
CONFERENCE WITH LABOR NEGOTIATORS




Agency designated representatives: (Specify names of designated representatives attending the closed session) (If
circumstances necessitate the absence of a specified designated representative, an agent or designee may participate
in place of the absent representative so long as the name of the agent or designee is announced at an open session
held prior to the closed session.)

Employee organization: (Specify name of organization representing employee or employees in question)

or

Unrepresented employee: (Specify position title of unrepresented employee who is the subject of the negotiations)
(g) With respect to closed sessions called pursuant to Section 54957.8:

CASE REVIEW/PLANNING

(No additional information is required in connection with a closed session to consider case review or planning.)
(h) With respect to every item of business to be discussed in closed session pursuant to Sections 1461, 32106,

and 32155 of the Health and Safety Code or Sections 37606 and 37624.3 of the Government Code:

REPORT INVOLVING TRADE SECRET

Discussion will concern: (Specify whether discussion will concern proposed new service, program, or facility)
Estimated date of public disclosure: (Specify month and year)

HEARINGS

Subject matter: (Specify whether testimony/deliberation will concern staff privileges, report of medical audit
committee, or report of quality assurance committee)

(i) With respect to every item of business to be discussed in closed session pursuant to Section 54956.86:
CHARGE OR COMPLAINT INVOLVING INFORMATION PROTECTED BY FEDERAL LAW

(No additional information is required in connection with a closed session to discuss a charge or complaint pursuant
to Section 54956.86.)

(j) With respect to every item of business to be discussed in closed session pursuant to Section 54956.96:
CONFERENCE INVOLVING A JOINT POWERS AGENCY (Specify by name)

Discussion will concern: (Specify closed session description used by the joint powers agency)

Name of local agency representative on joint powers agency board: (Specify name)

(Additional information listing the names of agencies or titles of representatives attending the closed session as
consultants or other representatives.)

(k) With respect to every item of business to be discussed in closed session pursuant to Section 54956.75:
AUDIT BY CALIFORNIA STATE AUDITOR'S OFFICE

54954.6. New or increased taxes or assessments; public meetings and public hearings; joint notice

requirements

{(a)(1) Before adopting any new or increased general tax or any new or increased assessment, the legislative body of
a local agency shall conduct at least one public meeting at which local officials shall allow public testimony
regarding the proposed new or increased general tax or new or increased assessment in addition to the noticed public
hearing at which the legislative body proposes to enact or increase the general tax or assessment.

For purposes of this section, the term “new or increased assessment” does not include any of the following:

(A) A fee that does not exceed the reasonable cost of providing the services, facilities, or regulatory activity for
which the fee is charged.

(B) A service charge, rate, or charge, unless a special district's principal act requires the service charge, rate, or
charge to conform to the requirements of this section.

(C) An ongoing annual assessment if it is imposed at the same or lower amount as any previous year.

(D) An assessment that does not exceed an assessment formula or range of assessments previously specified in the
notice given to the public pursuant to subparagraph (G) of paragraph (2) of subdivision (c) and that was previously
adopted by the agency or approved by the voters in the area where the assessment is imposed.

(E) Standby or immediate availability charges.

(2) The legislative body shall provide at least 45 days' public notice of the public hearing at which the legislative
body proposes to enact or increase the general tax or assessment. The legislative body shall provide notice for the
public meeting at the same time and in the same document as the notice for the public hearing, but the meeting shall
occur prior to the hearing,

(b)(1) The joint notice of both the public meeting and the public hearing required by subdivision (a) with respect to a
proposal for a new or increased general tax shall be accomplished by placing a display advertisement of at least one-
eighth page in a newspaper of general circulation for three weeks pursuant to Section 6063 and by a first-class
mailing to those interested parties who have filed a written request with the locai agency for mailed notice of public
meetings or hearings on new or increased general taxes. The public meeting pursuant to subdivision (a) shall take
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place no earlier than 10 days after the first publication of the joint notice pursuant to this subdivision. The public
hearing shall take place no earlier than seven days after the public meeting pursuant to this subdivision.
Notwithstanding paragraph (2) of subdivision (a), the joint notice need not include notice of the public meeting after
the meeting has taken place. The public hearing pursuant to subdivision (a) shall take place no earlier than 45 days
after the first publication of the joint notice pursuant to this subdivision. Any written request for mailed notices shall
be effective for one year from the date on which it is filed unless a renewal request is filed. Renewal requests for
mailed notices shall be filed on or before April 1 of each year. The legislative body may establish a reasonable
annual charge for sending notices based on the estimated cost of providing the service.

(2) The notice required by paragraph (1) of this subdivision shall include, but not be limited to, the following;

(A) The amount or rate of the tax. If the tax is proposed to be increased from any previous year, the joint notice shall
separately state both the existing tax rate and the proposed tax rate increase.

(B) The activity to be taxed.

(C) The estimated amount of revenue to be raised by the tax annually.

(D) The method and frequency for collecting the tax.

(E) The dates, times, and locations of the public meeting and hearing described in subdivision (a).

(F) The telephone number and address of an individual, office, or organization that interested persons may contact to
receive additional information about the tax.

(c)(1) The joint notice of both the public meeting and the public hearing required by subdivision (a) with respect to a
proposal for a new or increased assessment on real property or businesses shall be accomplished through a mailing,
postage prepaid, in the United States mail and shall be deemed given when so deposited. The public meeting
pursuant to subdivision (a) shall take place no earlier than 10 days after the joint mailing pursuant to this
subdivision. The public hearing shall take place no earlier than seven days after the public meeting pursuant to this
subdivision. The envelope or the cover of the mailing shall include the name of the local agency and the return
address of the sender. This mailed notice shall be in at least 10-point type and shall be given to all property owners
or business owners proposed to be subject to the new or increased assessment by a mailing by name to those persons
whose names and addresses appear on the last equalized county assessment roll, the State Board of Equalization
assessment roll, or the local agency's records pertaining to business ownership, as the case may be.

(2) The joint notice required by paragraph (1) of this subdivision shall include, but not be limited to, the following:
(A) In the case of an assessment proposed to be levied on property, the estimated amount of the assessment per
parcel. In the case of an assessment proposed to be levied on businesses, the proposed method and basis of levying
the assessment in sufficient detail to allow each business owner to calculate the amount of assessment to be levied
against each business. If the assessment is proposed to be increased from any previous year, the joint notice shall
separately state both the amount of the existing assessment and the proposed assessment increase.

(B) A general description of the purpose or improvements that the assessment will fund.

{(C) The address to which property owners may mail a protest against the assessment.

(D) The telephone number and address of an individual, office, or organization that interested persons may contact
to receive additional information about the assessment.

(E) A statement that a majority protest will cause the assessment to be abandoned if the assessment act used to levy
the assessment so provides. Notice shall also state the percentage of protests required to trigger an election, if
applicable.

(F) The dates, times, and locations of the public meeting and hearing described in subdivision (a).

(G) A proposed assessment formula or range as described in subparagraph (D) of paragraph (1) of subdivision (a) if
applicable and that is noticed pursuant to this section.

(3) Notwithstanding paragraph (1), in the case of an assessment that is proposed exclusively for operation and
maintenance expenses imposed throughout the entire local agency, or exclusively for operation and maintenance
assessments proposed to be levied on 50,000 parcels or more, notice may be provided pursuant to this subdivision or
pursuant to paragraph (1) of subdivision (b) and shall include the estimated amount of the assessment of various
types, amounts, or uses of property and the information required by subparagraphs (B) to (G), inclusive, of
paragraph (2) of subdivision (c).

(4) Notwithstanding paragraph (1), in the case of an assessment proposed to be levied pursuant to Part 2
(commencing with Section 22500) of Division 2 of the Streets and Highways Code by a regional park district,
regional park and open-space district, or regional open-space district formed pursuant to Article 3 (commencing
with Section_5500) of Chapter 3 of Division 5 of, or pursuant to Division 26 (commeéncing with Section 35100) of,
the Public Resources Code, notice may be provided pursuant to paragraph (1) of subdivision (b).




(d) The notice requirements imposed by this section shall be construed as additional to, and not to supersede,
existing provisions of law, and shall be applied concurrently with the existing provisions so as to not delay or
proiong the governmental decisionmaking process.

{e) This section shall not apply to any new or increased general tax or any new or increased assessment that requires
an election of either of the following:

(1) The property owners subject to the assessment.

(2) The voters within the local agency imposing the tax or assessment.

(f) Nothing in this section shall prohibit a local agency from holding a consolidated meeting or hearing at which the
legislative body discusses multiple tax or assessment proposals.

(g) The local agency may recover the reasonable costs of public meetings, public hearings, and notice required by
this section from the proceeds of the tax or assessment. The costs recovered for these purposes, whether recovered
pursuant to this subdivision or any other provision of law, shall not exceed the reasonable costs of the public
meetings, public hearings, and notice.

(h) Any new or increased assessment that is subject to the notice and hearing provisions of Article XIIT C or XIII D
of the California Constitution is not subject to the notice and hearing requirements of this section.

§ 54955. Adjournment; adjourned meetings The legislative body of a local agency may adjourn any regular,
adjourned regular, special or adjourned special meeting to a time and place specified in the order of adjournment.
Less than a quorum may so adjourn from time to time. If all members are absent from any regular or adjourned
regular meeting the clerk or secretary of the legislative body may declare the meeting adjourned to a stated time and
place and he shall cause a written notice of the adjournment to be given in the same manner as provided in Section
54956 for special meetings, unless such notice is waived as provided for special meetings. A copy of the order or
notice of adjoumment shall be conspicuously posted on or near the door of the place where the regular, adjourned
regular, special or adjourned special meeting was held within 24 hours after the time of the adjournment. When a
regular or adjourned regular meeting is adjourned as provided in this section, the resulting adjourned regular
meeting is a regular meeting for all purposes. When an order of adjournment of any meeting fails to state the hour at
which the adjourned meeting is to be held, it shall be held at the hour specified for regular meetings by ordinance,
resolution, bylaw, or other rule.

§ 54955.1. Continuance Any hearing being held, or noticed or ordered to be held, by a legislative body of a local
agency at any meeting may by order or notice of continuance be continued or recontinued to any subsequent
meeting of the legislative body in the same manner and to the same extent set forth in Section 54955for the
adjournment of meetings; provided, that if the hearing is continued to a time less than 24 hours after the time
specified in the order or notice of hearing, a copy of the order or notice of continuance of hearing shall be posted
immediately following the meeting at which the order or declaration of continuance was adopted or made.

§.54956. Special meetings; call; notice; meetings regarding local agency executive salaries, salary schedules,
or compensation in form of fringe benefits; posting on Internet Web site

(a) A special meeting may be called at any time by the presiding officer of the legislative body of a local agency, or
by a majority of the members of the legislative body, by delivering written notice to each member of the legislative
body and to each local newspaper of general circulation and radio or television station requesting notice in writing
and posting a notice on the local agency's Internet Web site, if the local agency has one. The notice shall be
delivered personally or by any other means and shall be received at least 24 hours before the time of the meeting as
specified in the notice. The call and notice shall specify the time and place of the special meeting and the business to
be transacted or discussed. No other business shall be considered at these meetings by the legislative body. The
written notice may be dispensed with as to any member who at or prior to the time the meeting convenes files with
the clerk or secretary of the legislative body a written waiver of notice. The waiver may be given by telegram. The
written notice may also be dispensed with as to any member who is actually present at the meeting at the time it
convenes,

The call and notice shall be posted at least 24 hours prior to the special meeting in a location that is freely accessible
to members of the public.

(b) Notwithstanding any other law, a legislative body shall not call a special meeting regarding the salaries, salary
schedules, or compensation paid in the form of fringe benefits, of a local agency executive, as defined in subdivision
{d) of Section 3511.1. However, this subdivision does not apply to a local agency calling a special meeting to
discuss the local agency's budget.
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(c) For purposes of subdivision (a), the requirement that the agenda be posted on the local agency's Internet Web
site, if the local agency has one, shall only apply to a legislative body that meets either of the following standards:
(1) A legislative body as that term is defined by subdivision (a) of Section 54952,

(2) A legislative body as that term is defined by subdivision (b) of Section 54952, if the members of the legislative
body are compensated for their appearance, and if one or more of the members of the legislative body are also
members of a legislative body as that term is defined by subdivision (a) of Section 54952,

§ 54956.5. Emergency meetings in emergency situations

(a) For purposes of this section, “emergency situation” means both of the following:

(1) An emergency, which shall be defined as a work stoppage, crippling activity, or other activity that severely
impairs public health, safety, or both, as determined by a majority of the members of the legislative body.

(2) A dire emergency, which shall be defined as a crippling disaster, mass destruction, terrorist act, or threatened
terrorist activity that poses peril so immediate and significant that requiring a legislative body to provide one-hour
notice before holding an emergency meeting under this section may endanger the public health, safety, or both, as
determined by a majority of the members of the legislative body.

(b)(1) Subject to paragraph (2), in the case of an emergency situation involving matters upon which prompt action is
necessary due to the disruption or threatened disruption of public facilities, a legislative body may hold an
emergency meeting without complying with either the 24-hour notice requirement or the 24-hour posting
requirement of Section 54956 or both of the notice and posting requirements.

(2) Each local newspaper of general circulation and radio or television station that has requested notice of special
meetings pursuant to Section 54956shall be notified by the presiding officer of the legislative body, or designee
thereof, one hour prior to the emergency meeting, or, in the case of a dire emergency, at or near the time that the
presiding officer or designee notifies the members of the legislative body of the emergency meeting. This notice
shall be given by telephone and all telephone numbers provided in the most recent request of a newspaper or station
for notification of special meetings shall be exhausted. In the event that telephone services are not functioning, the
notice requirements of this section shall be deemed waived, and the legislative body, or designee of the legislative
body, shall notify those newspapers, radio stations, or television stations of the fact of the holding of the emergency
meeting, the purpose of the meeting, and any action taken at the meeting as soon after the meeting as possible.

(c) During a meeting held pursuant to this section, the legislative body may meet in closed session pursuant

to Section 54957 if agreed to by a two-thirds vote of the members of the legislative body present, or, if less than
two-thirds of the members are present, by a unanimous vote of the members present.

(d) All special meeting requirements, as prescribed in Section 54956 shall be applicable to a meeting called pursuant
to this section, with the exception of the 24-hour notice requirement.

(e) The minutes of a meeting called pursuant to this section, a list of persons who the presiding officer of the
legislative body, or designee of the legislative body, notified or attempted to notify, a copy of the rollcall vote, and
any actions taken at the meeting shall be posted for a minimum of 10 days in a public place as soon after the meeting
as possible.

(c) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

§ 54956.6. Fees No fees may be charged by the legisiative body of a local agency for carrying out any provision of
this chapter, except as specifically authorized by this chapter.

§ 54956.7. Closed sessions, license applications; rehabilitated criminals Whenever a legislative body ofa local

agency determines that it is necessary to discuss and determine whether an applicant for a license or license renewal,
who has a criminal record, is sufficiently rehabilitated to obtain the license, the legislative body may hold a closed
session with the applicant and the applicant's attorney, if any, for the purpose of holding the discussion and making
the determination. If the legislative body determines, as a result of the closed session, that the issuance or renewal of
the license should be denied, the applicant shall be offered the opportunity to withdraw the application. If the
applicant withdraws the application, no record shall be kept of the discussions or decisions made at the closed
session and all matters relating to the closed session shall be confidential. If the applicant does not withdraw the
application, the legislative body shall take action at the public meeting during which the closed session is held or at
its next public meeting denying the application for the license but all matters relating to the closed session are
confidential and shall not be disclosed without the consent of the applicant, except in an action by an applicant who
has been denied a license challenging the denial of the license.
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§ 54956.75. Closed session; response to confidential final draft audit report; public release of report
(a) Nothing contained in this chapter shall be construed to prevent the legislative body of a local agency that has

received a confidential final draft audit report from the Bureau of State Audits from holding closed sessions to
discuss its response to that report. |

(b) After the public release of an audit report by the Bureau of State Audits, if a legislative body of a local agency
meets to discuss the audit report, it shall do so in an open session unless exempted from that requirement by some
other provision of law.

§ 54956.8. Real property fransactions; closed meeting with negotiator Notwithstanding any other provision of
this chapter, a legislative body of a local agency may hold a closed session with its negotiator prior to the purchase,
sale, exchange, or lease of real property by or for the local agency to grant authority to its negotiator regarding the
price and terms of payment for the purchase, sale, exchange, or lease.

However, prior to the closed session, the legislative body of the local agency shall hold an open and public session
in which it identifies its negotiators, the real property or real properties which the negotiations may concern, and the
person or persons with whom its negotiators may negotiate.

For purposes of this section, negotiators may be members of the legislative body of the local agency.

For purposes of this section, “lease” includes renewal or renegotiation of a lease.

Nothing in this section shall preclude a local agency from holding a closed session for discussions regarding eminent
domain proceedings pursuant toSection 54956.9.

§ 54956.81. Investment of pension funds; closed session Notwithstanding any other provision of this chapter, a
legislative body of a local agency that invests pension funds may hold a closed session to consider the purchase or
sale of particular, specific pension fund investments. All investment transaction decisions made during the closed
session shall be made by rollcall vote entered into the minutes of the closed session as provided in subdivision (a) of
Section 54957.2.

§ 54956.86. Charges or complaints from members of local agency health plans; closed hearings; members'
rights Notwithstanding any other provision of this chapter, a legislative body of a local agency which provides
services pursuant to Section 14087.3 of the Welfare and Institutions Code may hold a closed session to hear a charge
or complaint from a member enrolled in its health plan if the member does not wish to have his or her name, medical
status, or other information that is protected by federal law publicly disclosed. Prior to holding a closed session
pursuant to this section, the legislative body shall inform the member, in writing, of his or her right to have the
charge or complaint heard in an open session rather than a closed session.

54956.87, Records of certain health plans; meetings on health plan trade secrets
(a) Notwithstanding any other provision of this chapter, the records of a health plan that is licensed pursuant to the
Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2 (commencing with Section 1340) of Division 2 of
the Health and Safety Code) and that is governed by a county board of supervisors, whether paper records, records
maintained in the management information system, or records in any other form, that relate to provider rate or
payment determinations, allocation or distribution methodologies for provider payments, formulas or calcuiations
for these payments, and contract negotiations with providers of health care for alternative rates are exempt from
disclosure for a period of three years after the contract is fully executed. The transmission of the records, or the
information contained therein in an alternative form, to the board of supervisors shall not constitute a waiver of
exemption from disclosure, and the records and information once transmitted to the board of supervisors shall be
subject to this same exemption.
(b) Notwithstanding any other provision of law, the governing board of a health plan that is licensed pursuant to the
Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2 (commencing with Section 1340) of Division 2 of
the Health and Safety Code) and that is governed by a county board of supervisors may order that a meeting held
solely for the purpose of discussion or taking action on health plan trade secrets, as defined in subdivision (f), shall
be held in closed session. The requirements of making a public report of action taken in closed session, and the vote
or abstention of every member present, may be limited to a brief general description without the information
constituting the trade secret.
(c) Notwithstanding any other provision of law, the governing board of a health plan may meet in closed session to
consider and take action on matters pertaining to contracts and contract negotiations by the health plan with
providers of health care services concerning all matters related to rates of payment. The governing board may delete
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the portion or portions containing trade secrets from any documents that were finally approved in the closed session
held pursuant to subdivision (b) that are provided to persons who have made the timely or standing request.

(d) Nothing in this section shall be construed as preventing the governing board from meeting in closed session as
otherwise provided by law.

(e) The provisions of this section shall not prevent access to any records by the Joint Legislative Audit Committee in
the exercise of its powers pursuant to Article 1 (commencing with Section 10500) of Chapter 4 of Part 2 of Division
2 of Title 2. The provisions of this section also shall not prevent access to any records by the Department of
Corporations in the exercise of its powers pursuant to Article 1 (commencing with Section 1340) of Chapter 2.2 of
Division 2 of the Health and Safety Code.

(f) For purposes of this section, “health plan trade secret” means a trade secret, as defined in subdivision (d) of
Section 3426.1 of the Civil Code, that also meets both of the following criteria:

(1) The secrecy of the information is necessary for the health plan to initiate a new service, program, marketing
strategy, business plan, or technology, or to add a benefit or product.

(2) Premature disclosure of the trade secret would create a substantial probability of depriving the health plan of a
substantial economic benefit or opportunity.

(a) Nothm g in this chapter shall be construed to prevent a legislative body of a local agency, based on advice of its
legal counsel, from holding a closed session to confer with, or receive advice from, its legal counsel regarding
pending litigation when discussion in open session concerning those matters would prejudice the position of the
local agency in the litigation.

(b) For purposes of this chapter, all expressions of the lawyer-client privilege other than those provided in this
section are hereby abrogated. This section is the exclusive expression of the lawyer-client privilege for purposes of
conducting closed-session meetings pursuant to this chapter.

(c) For purposes of this section, “litigation” includes any adjudicatory proceeding, including eminent domain, before
a court, administrative body exercising its adjudicatory authority, hearing officer, or arbitrator.

(d) For purposes of this section, litigation shall be considered pending when any of the following circumstances
exist:

(1) Litigation, to which the local agency is a party, has been initiated formally.

(2) A point has been reached where, in the opinion of the legislative body of the local agency on the advice of its
legal counsel, based on existing facts and circumstances, there is a significant exposure to litigation against the local
agency.

(3) Based on existing facts and circumstances, the legislative body of the local agency is meeting only to decide
whether a closed session is authorized pursuant to paragraph (2).

(4) Based on existing facts and circumstances, the legislative body of the local agency has decided to initiate or is
deciding whether to initiate litigation.

(e) For purposes of paragraphs {2) and (3) of subdivision (d), “existing facts and circumstances” shall consist only of
one of the following;

(1) Facts and circumstances that might result in litigation against the local agency but which the local agency
believes are not yet known to a potential plaintiff or plaintiffs, which facts and circumstances need not be disclosed.
(2) Facts and circumstances, including, but not limited to, an accident, disaster, incident, or transactional occurrence
that might result in litigation against the agency and that are known to a potential plaintiff or plaintiffs, which facts
or circumstances shall be publicly stated on the agenda or announced.

(3) The receipt of a claim pursuant to the Government Claims Act (Division 3.6 (commencing with Section §10) of
Title 1 of the Government Code) or some other written communication from a potential plaintiff threatening
litigation, which claim or communication shall be available for public inspection pursuant to Section 54957.5.

{(4) A statement made by a person in an open and public meeting threatening litigation on a specific matter within
the responsibility of the legislative body.

(5) A statement threatening litigation made by a person outside an open and public meeting on a specific matter
within the responsibility of the legislative body so long as the official or employee of the local agency receiving
knowledge of the threat makes a contemporaneous or other record of the statement prior to the meeting, which
record shall be available for public inspection pursuant to Section 54957.5. The records so created need not identify
the alleged victim of unlawful or tortious sexual conduct or anyone making the threat on their behalf, or identify a
public employee who is the alleged perpetrator of any unlawful or tortious conduct upon which a threat of litigation
is based, unless the identity of the person has been publicly disclosed,
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(f) Nothing in this section shall require disclosure of written communications that are privileged and not subject to
disclosure pursuant to the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division
7 of Title 1).

(g) Prior to holding a closed session pursuant to this section, the legislative body of the local agency shall state on
the agenda or publicly announce the paragraph of subdivision (d) that authorizes the closed session. If the session is
closed pursuant to paragraph (1) of subdivision (d), the body shall state the title of or otherwise specifically identify
the litigation to be discussed, unless the body states that to do so would jeopardize the agency's ability to effectuate
service of process upon one or more unserved parties, or that to do so would jeopardize its ability to conclude
existing settiement negotiations to its advantage.

(h) A local agency shall be considered to be a “party” or to have a “significant exposure to litigation” if an officer or
employee of the local agency is a party or has significant exposure to litigation concerning prior or prospective
activities or alleged activities during the course and scope of that office or employment, including litigation in which
it is an issue whether an activity is outside the course and scope of the office or employment.

(a) Nothing in this chapter shall be construed to prevent a joint powers agency formed pursuant to Article 1
(commencing with Section 6500) of Chapter 5 of Division 7 of Title 1, for purposes of inswance pooling, or a local
agency member of the joint powers agency, from holding a closed session to discuss a claim for the payment of tort
liability losses, public liability losses, or workers' compensation liability incurred by the joint powers agency or a
local agency member of the joint powers agency.

(b) Nothing in this chapter shall be construed to prevent the Local Agency Self-Insurance Authority formed pursuant
to Chapter 5.5 (commencing withSection 6599.01) of Division 7 of Title 1, or a local agency member of the
authority, from holding a closed session to discuss a claim for the payment of tort liability losses, public liability
losses, or workers' compensation liability incurred by the authority or a local agency member of the authority.

(c) Nothing in this section shall be construed to affect Section 54956.9 with respect to any other local agency.

§ 54956.96. Joint powers agency; legislative body; closed session; confidential information

(a) Nothing in this chapter shall be construed to prevent the legislative body of a joint powers agency formed
pursuant to Article 1 (commencing withSectiop 6500) of Chapter 5 of Division 7 of Title 1, from adopting a policy
or a bylaw or including in its joint powers agreement provisions that authorize either or both of the following:

(1) All information received by the legislative body of the local agency member in a closed session related to the
information presented to the joint powers agency in closed session shall be confidential. However, a member of the
legislative body of a2 member local agency may disclose information obtained in a closed session that has direct
financial or liability implications for that local agency to the following individuals:

(A) Legal counsel of that member local agency for purposes of obtaining advice on whether the matter has direct
financial or liability implications for that member local agency.

(B) Other members of the legislative body of the local agency present in a closed session of that member local
agency.

(2) Any designated alternate member of the legislative body of the joint powers agency who is also a member of the
legislative body of a local agency member and who is attending a properly noticed meeting of the joint powers
agency in lieu of a local agency member’s regularly appointed member to attend closed sessions of the joint powers
agency.

(b) If the legislative body of a joint powers agency adopts a policy or a bylaw or includes provisions in its joint
powers agreement pursuant to subdivision (a), then the legislative body of the local agency member, upon the advice
of its legal counsel, may conduct a closed session in order to receive, discuss, and take action concerning
information obtained in a closed session of the joint powers agency pursuant to paragraph (1) of subdivision (a).

§ 54957. Closed sessions; personnel matters; exclusion of witnesses

(a) Nothing contained in this chapter shall be construed to prevent the legislative body of a local agency from
holding closed sessions with the Attomey General, district attorney, agency counsel, sheriff, or chief of police, or
their respective deputies, or a security consultant or a security operations manager, on matters posing a threat to the
security of public buildings, a threat to the security of essential public services, including water, drinking water,
wastewater treatment, natural gas service, and electric service, or a threat to the public's right of access to public
services or public facilities.
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(b)(1) Subject to paragraph (2), nothing contained in this chapter shall be construed to prevent the legislative body of
a local agency from holding closed sessions during a regular or special meeting to consider the appointment,
employment, evaluation of performance, discipline, or dismissal of a public employee or to hear complaints or
charges brought against the employee by another person or employee unless the employee requests a public session.
(2) As a condition to holding a closed session on specific complaints or charges brought against an employee by
another person or employee, the employee shall be given written notice of his or her right to have the complaints or
charges heard in an open session rather than a closed session, which notice shall be delivered to the employee
personally or by mail at least 24 hours before the time for holding the session. If notice is not given, any disciplinary
or other action taken by the legislative body against the employee based on the specific complaints or charges in the
closed session shall be null and void.

(3) The legislative body also may exclude from the public or closed meeting, during the examination of a witness,
any or all other witnesses in the matter being investigated by the legislative body.

(4) For the purposes of this subdivision, the term “employee” shall include an officer or an independent contractor
who fumctions as an officer or an employee but shall not include any elected official, member of a legislative body
or other independent contractors. Nothing in this subdivision shall limit local officials' ability to hold closed session
meetings pursuant to Sections 1461, 32106, and 32155 of the Health and Safety Code or Sections

37606 and 37624,3 of the Government Code. Closed sessions held pursuant to this subdivision shall not include
discussion or action on proposed compensation except for a reduction of compensation that results from the
imposition of discipline.

§ 54957.1. Closed sessions; public report of action taken
(a) The legislative body of any local agency shall publicly report any action taken in closed session and the vote or

abstention on that action of every member present, as follows:

(1) Approval of an agreement concluding real estate negotiations pursuant to Section 54956.8 shall be reported after
the agreement is final, as follows:

(A) If its own approval renders the agreement final, the body shall report that approval and the substance of the
agreement in open session at the public meeting during which the closed session is held.

(B) If final approval rests with the other party to the negotiations, the local agency shall disclose the fact of that
approval and the substance of the agreement upon inquiry by any person, as soon as the other party or its agent has
informed the local agency of its approval.

(2) Approval given to its legal counsel to defend, or seek or refrain from seeking appellate review or relief, or to
enter as an amicus curiae in any form of litigation as the result of a consultation under Section 54956.9 shall be
reported in open session at the public meeting during which the closed session is held. The report shall identify, if
known, the adverse party or parties and the substance of the litigation. In the case of approval given to initiate or
intervene in an action, the announcement need not identify the action, the defendants, or other particulars, but shall
specify that the direction to initiate or intervene in an action has been given and that the action, the defendants, and
the other particulars shall, once formally commenced, be disclosed to any person upon inquiry, unless to do so
would jeopardize the agency's ability to effectuate service of process on one or more unserved parties, or that to do
so would jeopardize its ability to conclude existing settlement negotiations to its advantage.

(3) Approval given to its legal counsel of a settlement of pending litigation, as defined in Section 54956.9, at any
stage prior to or during a judicial or quasi-judicial proceeding shall be reported after the settlement is final, as
follows:

(A) If the legislative body accepts a settlement offer signed by the opposing party, the body shall report its
acceptance and identify the substance of the agreement in open session at the public meeting during which the
closed session is held.

(B) If final approval rests with some other party to the litigation or with the court, then as soon as the settlement
becomes final, and upon inquiry by any person, the local agency shall disclose the fact of that approval, and identify
the substance of the agreement.

(4) Disposition reached as to claims discussed in closed session pursuant to Section 54956.93 shall be reported as
soon as reached in a manner that identifies the name of the claimant, the name of the local agency claimed against,
the substance of the claim, and any monetary amount approved for payment and agreed upon by the claimant.

(5) Action taken to appoint, employ, dismiss, accept the resignation of, or otherwise affect the employment status of
a public employee in closed session pursuant to Section 54957 shall be reported at the public meeting during which
the closed session is held. Any report required by this paragraph shall identify the title of the position. The general
requirement of this paragraph notwithstanding, the report of a dismissal or of the nonrenewal of an employment
contract shall be deferred until the first public meeting following the exhaustion of administrative remedies, if any.
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(6) Approval of an agreement concluding labor negotiations with represented employees pursuant to Section
54957.6 shall be reported after the agreement is final and has been accepted or ratified by the other party. The report
shall identify the item approved and the other party or parties to the negotiation.

(7) Pension fund investment transaction decisions made pursuant to Section 54956.81 shall be disclosed at the first
open meeting of the legislative body held after the earlier of the close of the investment transaction or the transfer of
pension fund assets for the investment transaction.

(b) Reports that are required to be made pursuant to this section may be made orally or in writing. The legislative
body shall pravide to any person who has submitted a written request to the legislative body within 24 hours of the
posting of the agenda, or to any person who has made a standing request for all documentation as part of a request
for notice of meetings pursuant to Section 54954.1 or 54956, if the requester is present at the time the closed session
ends, copies of any contracts, settlement agreements, or other documents that were finally approved or adopted in
the closed session. If the action taken resuits in one or more substantive amendments to the related documents
requiring retyping, the documents need not be released until the retyping is completed during normal business hours,
provided that the presiding officer of the legislative body or his or her designee orally summarizes the substance of
the amendments for the benefit of the document requester or any other person present and requesting the
information.

(c) The documentation referred to in subdivision (b) shall be available to any person on the next business day
following the meeting in which the action referred to is taken or, in the case of substantial amendments, when any
necessary retyping is complete.

(d) Nothing in this section shall be construed to require that the legislative body approve actions not otherwise
subject to legislative body approval.

(e) No action for injury to a reputational, liberty, or other personal interest may be commenced by or on behalf of
any employee or former employee with respect to whom a disclosure is made by a legislative body in an effort to
comply with this section.

(f) This section is necessary to implement, and reasonably within the scope of, paragraph (1) of subdivision (b) of
Section 3 of Article I of the California Constitution.

§ 54957.2. Minute book record of closed sessions; inspection

(a) The legislative body of a local agency may, by ordinance or resolution, designate a clerk or other officer or
employee of the local agency who shall then attend each closed session of the legisiative body and keep and enter in
a minute book a record of topics discussed and decisions made at the meeting. The minute book made pursuant to
this section is not a public record subject to inspection pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1), and shall be kept confidential. The minute book shall be
available only to members of the legislative body or, if a violation of this chapter is alleged to have occurred at a
closed session, to a court of general jurisdiction wherein the local agency lies. Such minute book may, but need not,
consist of a recording of the closed session.

{b) An elected legislative body of a local agency may require that each legislative body all or a majority of whose
members are appointed by or under the authority of the elected legisiative body keep a minute book as prescribed
under subdivision (a).

54957.5. Agendas and other writings distributed for discussion or consideration at public meetings; writings
distributed less than 72 hours prior to meeting; public records; inspection;: closed sessions

(a) Notwithstanding Section 6255 or any other provisions of law, agendas of public meetings and any other writings,
when distributed to all, or a majority of all, of the members of a legislative body of a local agency by any person in
connection with a matter subject to discussion or consideration at an open meeting of the body, are disclosable
public records under the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7
of Title 1), and shall be made available upon request without delay. However, this section shall not include any
writing exempt from public disclosure under Section 6253.5, 6254, 6254.3, 6254.7, 6254.15, 6254.16, or 6254.22.
(b)(1) If a writing that is a public record under subdivision (a), and that relates to an agenda item for an open session
of a regular meeting of the legislative body of a local agency, is distributed less than 72 hours prior to that meeting,
the writing shall be made available for public inspection pursuant to paragraph (2) at the time the writing is
distributed to all, or a majority of all, of the members of the body.

(2) A local agency shall make any writing described in paragraph (1) available for public inspection at a public
office or Jocation that the agency shall designate for this purpose. Each local agency shall list the address of this
office or location on the agendas for all meetings of the legislative body of that agency. The local agency also may
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post the writing on the local agency's Internet Web site in a position and manner that makes it clear that the writing
relates to an agenda item for an upcaming meeting.

(3) This subdivision shall become operative on July 1, 2008.

(c) Writings that are public records under subdivision (a) and that are distributed during a public meeting shall be
made available for public inspection at the meeting if prepared by the local agency or a member of its legislative
body, or after the meeting if prepared by some other person. These writings shall be made available in appropriate
alternative formats upon request by a person with a disability, as required by Section 202 of the Americans with
Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation
thereof.

{d) Nothing in this chapter shall be construed to prevent the legislative body of a local agency from charging a fee or
deposit for a copy of a public record pursuant to Section 6253, except that no surcharge shall be imposed on persons
with disabilities in violation of Section 202 of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132),
and the federal rules and regulations adopted in implementation thereof,

(e) This section shall not be construed to limit or delay the public's right to inspect or obtain a copy of any record
required to be disclosed under the requirements of the California Public Records Act {(Chapter 3.5 (commencing
with Section 6250) of Division 7 of Title 1). Nothing in this chapter shall be construed to require a legislative body
of a local agency to place any paid advertisement or any other paid notice in any publication.

§ 54957.6. Closed sessions; salaries, salary schedules or fringe benefits

(a) Notwithstanding any other provision of law, a legislative body of a local agency may hold closed sessions with
the local agency's designated representatives regarding the salaries, salary schedules, or compensation paid in the
form of fringe benefits of its represented and unrepresented employees, and, for represented employees, any other
matter within the statutorily provided scope of representation.

However, prior to the closed session, the legislative body of the local agency shall hold an open and public session
in which it identifies its designated representatives.

Closed sessions of a legislative body of a local agency, as permitted in this section, shall be for the purpose of
reviewing its position and instructing the local agency's designated representatives.

Closed sessions, as permitted in this section, may take place prior to and during consultations and discussions with
representatives of employee organizations and unrepresented employees.

Closed sessions with the local agency's designated representative regarding the salaries, salary schedules, or
compensation paid in the form of fringe benefits may include discussion of an agency's available funds and funding
priorities, but only insofar as these discussions relate to providing instructions to the local agency's designated
representative.

Closed sessions held pursuant to this section shall not include final action on the proposed compensation of one or
more unrepresented employees.

For the purposes enumerated in this section, a legislative body of a local agency may also meet with a state
conciliator who has intervened in the proceedings.

{(b) For the purposes of this section, the term “employee” shall include an officer or an independent contractor who
functions as an officer or an employee, but shall not include any elected official, member of a legislative body, or
other independent contractors.

§ 54957.7. Disclosure of items to be discussed in closed sessions

(a) Prior to holding any closed session, the legislative body of the local agency shall disclose, in an open meeting,
the item or items to be discussed in the closed session. The disclosure may take the form of a reference to the item or
items as they are listed by number or letter on the agenda. In the closed session, the legislative body may consider
only those matters covered in its statement. Nothing in this section shall require or authorize a disclosure of
information prohibited by state or federal law. .

(b) After any closed session, the legislative body shall reconvene into open session prior to adjournment and shall
make any disclosures required bySection 54957.1 of action taken in the closed session.

(c) The announcements required to be made in open session pursuant to this section may be made at the location
announced in the agenda for the closed session, as long as the public is ailowed to be present at that location for the
purpose of hearing the announcements.

§ 54957.8. Multijurisdictional law enforcement agency; closed sessions by legislative or advisory body of

agency
(a) For purposes of this section, “multijurisdictional law enforcement agency” means a joint powers entity formed
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pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7 of Title 1 that provides law
enforcement services for the parties to the joint powers agreement for the purpose of investigating criminal activity
involving drugs; gangs; sex crimes; firearms trafficking or felony possession of a firearm; high technology,
computer, or identity theft; human trafficking; or vehicle theft.

(b) Nothing contained in this chapter shall be construed to prevent the legislative body of a multijurisdictional law
enforcement agency, or an advisory body of a multijurisdictional law enforcement agency, from holding closed
sessions to discuss the case records of any ongoing criminal investigation of the multijurisdictional law enforcement
agency or of any party to the joint powers agreement, to hear testimony from persons involved in the investigation,
and to discuss courses of action in particular cases.

§ 54957.9. Disorderly conduct of general public during meeting; clearing of room In the event that any meeting
is willfully interrupted by a group or groups of persons so as to render the orderly conduct of such meeting
unfeasible and order cannot be restored by the removal of individuals who are willfully interrupting the meeting, the
members of the legislative body conducting the meeting may order the meeting room cleared and continue in
session. Only matters appearing on the agenda may be considered in such a session. Representatives of the press or
other news media, except those participating in the disturbance, shall be allowed to attend any session held pursuant
to this section. Nothing in this section shall prohibit the legislative body from establishing a procedure for
readmitting an individual or individuals not responsible for willfully disturbing the orderly conduct of the meeting.

§ 54957.10. Closed sessions; local agency emplovee application for early withdrawal of funds in deferred
compensation plan; financial hardship Notwithstanding any other provision of law, a legislative body of a local
agency may hold closed sessions to discuss a local agency employee's application for early withdrawal of funds in a
deferred compensation plan when the application is based on financial hardship arising from an unforeseeable
emergency due to illness, accident, casualty, or other extraordinary event, as specified in the deferred compensation
plan.

§ 54958. Application of chapter The provisions of this chapter shall apply to the legislative body of every local
agency notwithstanding the conflicting provisions of any other state law.

§ 54959. Penalty for uniawful meeting Each member of a legislative body who attends a meeting of that
legislative body where action is taken in violation of any provision of this chapter, and where the member intends to
deprive the public of information to which the member knows or has reason to know the public is entitled under this
chapter, is guilty of a misdemeanor.

54960. Actions to stop or prevent violations of meetin

validity of rules or actions on recording closed sessions
(a) The district attorney or any interested person may commence an action by mandamus, injunction, or declaratory

relief for the purpose of stopping or preventing violations or threatened violations of this chapter by members of the
legislative body of a local agency or to determine the applicability of this chapter to ongoing actions or threatened
future actions of the legislative body, or to determine the applicability of this chapter to past actions of the
legislative body, subject to Section 54960.2, or to determine whether any rule or action by the legislative body to
penalize or otherwise discourage the expression of one or more of its members is valid or invalid under the laws of
this state or of the United States, or to compel the legislative body to audio record its closed sessions as hereinafter
provided.

{b) The court in its discretion may, upon a judgment of a violation of Section

54956.7, 54956.8, 54956.9, 54956.95, 54957, or 54957.6, order the legislative body to audio record its closed
sessions and preserve the audio recordings for the period and under the terms of security and confidentiality the
court deems appropriate.

(c)(1) Each recording so kept shall be immediately labeled with the date of the closed session recorded and the title
of the clerk or other officer who shall be custodian of the recording.

(2) The audio recordings shall be subject to the following discovery procedures:

(A) In any case in which discovery or disclosure of the audio recording is sought by either the district attorney or the
plaintiff in a civil action pursuant to Section 54959, 54960, or 54960.1 alleging that a violation of this chapter has
occurred in a closed session that has been recorded pursuant to this section, the party seeking discovery or disclosure
shall file a written notice of motion with the appropriate court with notice to the governmental agency that has
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custody and control of the audio recording. The notice shall be given pursuant to subdivision (b} of Section 10035 of
the Code of Civil Procedure.

(B) The notice shall include, in addition to the items required by Section 1010 of the Code of Civil Procedure, all of
the following:

(i) Identification of the proceeding in which discovery or disclosure is sought, the party seeking discovery or
disclosure, the date and time of the meeting recorded, and the governmental agency that has custody and control of
the recording.

(ii) An affidavit that contains specific facts indicating that a violation of the act occurred in the closed session.

(3) If the court, following a review of the motion, finds that there is good cause to believe that a violation has
occurred, the court may review, in camera, the recording of that portion of the closed session alleged to have
violated the act.

(4) If, following the in camera review, the court concludes that disclosure of a portion of the recording would be
likely to materially assist in the resolution of the litigation alleging violation of this chapter, the court shall, in its
discretion, make a certified transcript of the portion of the recording a public exhibit in the proceeding.

(5) This section shall not permit discovery of communications that are protected by the attorney-client privilege.

(a) The dlsmct attorney or any interested person may commence an action by mandamus or injunction for the
purpose of obtaining a judicial determination that an action taken by a legislative body of a local agency in violation
of Section 54953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5is null and void under this section. Nothing in this
chapter shall be construed to prevent a legislative body from curing or correcting an action challenged pursuant to
this section.

(b) Prior to any action being commenced pursuant to subdivision (a), the district attorney or interested person shall
make a demand of the legislative body to cure or correct the action alleged to have been taken in violation of Section
34953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5. The demand shall be in writing and clearly describe the
challenged action of the legislative body and nature of the alleged violation.

{c)(1) The written demand shall be made within 90 days from the date the action was taken unless the action was
taken in an open session but in violation of Section 54954.2, in which case the written demand shall be made within
30 days from the date the action was taken.

(2) Within 30 days of receipt of the demand, the legislative body shall cure or correct the challenged action and
inform the demanding party in writing of its actions to cure or correct or inform the demanding party in writing of its
decision not to cure or correct the challenged action.

(3) If the legislative body takes no action within the 30-day period, the inaction shall be deemed a decision not to
cure or correct the challenged action, and the 15-day period to commence the action described in subdivision (a)
shall commence to run the day after the 30-day period to cure or correct expires.

(4) Within 15 days of receipt of the written notice of the legislative body's decision to cure or correct, or not to cure
or correct, or within 15 days of the expiration of the 30-day period to cure or correct, whichever is earlier, the
demanding party shall be required to commence the action pursuant to subdivision (a) or thereafter be barred from
commencing the action.

(d) An action taken that is alleged to have been taken in violation of Section

54953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5 shall not be determined to be null and void if any of the
following conditions exist:

(1) The action taken was in substantial compliance with Sections 54953, 54954.2, 54954.5, 54954.6, 54956,

and 54956.5.

(2) The action taken was in connection with the sale or issuance of notes, bonds, or other evidences of indebtedness
or any contract, instrument, or agreement thereto.

(3) The action taken gave rise to a contractual obligation, including a contract let by competitive bid other than
compensation for services in the form of salary or fees for professional services, upon which a party has, in good
faith and without notice of a challenge to the validity of the action, detrimentally relied.

(4) The action taken was in connection with the collection of any tax.

(5) Any person, city, city and county, county, district, or any agency or subdivision of the state alleging
noncompliance with subdivision (a) of Section 54954.2, Section 54956, or Section 54956.5, because of any defect,
error, irregularity, or omission in the notice given pursuant to those provisions, had actual notice of the item of
business at least 72 hours prior to the meeting at which the action was taken, if the meeting was noticed pursuant to
Section 54954.2, or 24 hours prior to the meeting at which the action was taken if the meeting was noticed pursuant
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to Sectjon 54956, or prior to the meeting at which the action was taken if the meeting is held pursuant to Section
54956.5.

(e) During any action seeking a judicial determination pursuant to subdivision (a) if the court determines, pursuant
to a showing by the legislative body that an action alleged to have been taken in violation of Section

549353, 54954.2, 54954.5, 54954.6, 54956, or 54956.5 has been cured or corrected by a subsequent action of the
legislative body, the action filed pursuant to subdivision (a) shall be dismissed with prejudice.

(f) The fact that a legislative body takes a subsequent action to cure or correct an action taken pursuant to this
section shall not be construed or admissible as evidence of a violation of this chapter.

54960.2. Actions to determine past violations by legisiative body; conditions; cease and desist letters;
responses by legislative body; unconditional commitments to cease; resolutions fo rescind commitments

(a) The district attorney or any interested person may file an action to determine the applicability of this chapter to
past actions of the legislative body pursuant to subdivision (a) of Section 54960 only if all of the following
conditions are met:

(1) The district attorey or interested person alleging a violation of this chapter first submits a cease and desist letter
by postal mail or facsimile transmission to the clerk or secretary of the legislative body being accused of the
violation, as designated in the statement pertaining to that public agency on file pursuant to Section 53051, or if the
agency does not have a statement on file designating a clerk or a secretary, to the chief executive officer of that
agency, clearly describing the past action of the legislative body and nature of the alleged violation.

(2) The cease and desist letter required under paragraph (1) is submitted to the legislative body within nine months
of the alleged violation.

(3) The time during which the legislative body may respond to the cease and desist letter pursuant to subdivision (b)
has expired and the legislative body has not provided an unconditional commitment pursuant to subdivision (c).

(4) Within 60 days of receipt of the legislative body’s response to the cease and desist letter, other than an
unconditional commitment pursuant to subdivision {c), or within 60 days of the expiration of the time during which
the legislative body may respond to the cease and desist letter pursuant to subdivision (b), whichever is earlier, the
party submitting the cease and desist letter shall commence the action pursuant to subdivision (a) of Section

54960 or thereafter be barred from commencing the action.

(b) The legislative body may respond to a cease and desist letter submitted pursuant to subdivision (a) within 30
days of receiving the letter. This subdivision shall not be construed to prevent the legisiative body from providing an
unconditional commitment pursuant to subdivision (c) at any time after the 30-day period has expired, except that in
that event the court shall award court costs and reasonable attorney fees to the plaintiff in an action brought pursuant
to this section, in accordance with Section 54960.5.

{c)(1) If the legislative body elects to respond to the cease and desist letter with an unconditional commitment to
cease, desist from, and not repeat the past action that is alleged to violate this chapter, that response shall be in
substantially the following form:

To :

The [name of legislative body] has received your cease and desist letter dated [date] alleging that the following
described past action of the legislative body violates the Ralph M. Brown Act:

{Describe alleged past action, as set forth in the cease and desist letter submitted pursuant to subdivision (a)]

In order to avoid unnecessary litigation and without admiiting any violation of the Raiph M. Brown Act, the [name
of legislative body] hereby unconditionally commits that it will cease, desist from, and not repeat the challenged past
action as described above.

The [name of legislative body] may rescind this commitment only by a majority vote of its membership taken in
open session at a regular meeting and noticed on its posted agenda as “Rescission of Brown Act Commitment.” You
will be provided with written notice, sent by any means or media you provide in response to this message, to
whatever address or addresses you specify, of any intention to consider rescinding this commitment at least 30 days
before any such regular meeting. In the event that this commitment is rescinded, you will have the right to
commence legal action pursuant to subdivision (a) of Section 54960 of the Government Code. That notice will be
delivered to you by the same means as this commitment, or may be mailed to an address that you have designated in
writing,

Very truly yours,

[Chairperson or acting chairperson of the legislative body]

-20-



(2) An unconditional commitment pursuant to this subdivision shall be approved by the legislative body in open
session at a regular or special meeting as a separate item of business, and not on its consent agenda.

(3) An action shall not be commenced to determine the applicability of this chapter to any past action of the
legislative body for which the legislative body has provided an unconditional commitment pursuant to this
subdivision. During any action seeking a judicial determination regarding the applicability of this chapter to any past
action of the legislative body pursuant to subdivision (a), if the court determines that the legislative body has
provided an unconditional commitment pursuant to this subdivision, the action shall be dismissed with prejudice.
Nothing in this subdivision shall be construed to modify or limit the existing ability of the district attorney or any
interested person to commence an action to determine the applicability of this chapter to ongoing actions or
threatened future actions of the legislative body.

(4) Except as provided in subdivision (d), the fact that a legislative body provides an unconditional commitment
shall not be construed or admissible as evidence of a violation of this chapter.

(d) If the legislative body provides an unconditional commitment as set forth in subdivision (c), the legislative body
shall not thereafter take or engage in the challenged action described in the cease and desist letter, except as
provided in subdivision (e). Violation of this subdivision shall constitute an independent violation of this chapter,
without regard to whether the challenged action would otherwise violate this chapter. An action alleging past
violation or threatened future violation of this subdivision may be brought pursuant to subdivision (a) of Section
54960, without regard to the procedural requirements of this section.

(e) The legislative body may resolve to rescind an unconditional commitment made pursuant to subdivision (c) by a
majority vote of its membership taken in open session at a regular meeting as a separate item of business not on its
consent agenda, and noticed on its posted agenda as “Rescission of Brown Act Commitment,” provided that not less
than 30 days prior to such regular meeting, the legislative body provides written notice of its intent to consider the
rescission to each person to whom the unconditional commitment was made, and to the district attorney. Upon
rescission, the district attorney or any interested person may commence an action pursuant to subdivision (a) of
Section 54960. An action under this subdivision may be brought pursuant to subdivision (a) of Section 54960,
without regard to the procedural requirements of this section.

§ 54960.5. Costs and attorney fees A court may award court costs and reasonable attomey fees to the plaintiff in
an action brought pursuant to Section 54960, 54960. 1, or 54960.2where it is found that a legislative body of the
local agency has violated this chapter. Additionally, when an action brought pursuant to Section 54960.2 is
dismissed with prejudice because a legislative body has provided an unconditional commitment pursuant to
paragraph (1) of subdivision (c) of that section at any time after the 30-day period for making such a commitment
has expired, the court shall award court costs and reasonable attorney fees to the plaintiff if the filing of that action
caused the legislative body to issue the unconditional commitment. The costs and fees shall be paid by the local
agency and shall not become a personal liability of any public officer or employee of the local agency.

A court may award court costs and reasonable attorney fees to a defendant in any action brought pursuant to Section
54960 or 54960.1 where the defendant has prevailed in a final determination of such action and the court finds that
the action was clearly frivolous and totally lacking in merit.

abuse

{(a) No legislative body of a local agency shall conduct any meeting in any facility that prohibits the admittance of
any person, or persons, on the basis of ancestry or any characteristic listed or defined in Section 11135, or which is
inaccessible to disabled persons, or where members of the public may not be present without making a payment or
purchase. This section shall apply to every local agency as defined in Section 54951.

(b) No notice, agenda, announcement, or report required under this chapter need identify any victim or alleged
victim of tortious sexual conduct or child abuse unless the identity of the person has been publicly disclosed.

§ 54962, Closed session by legislative body prohibited Except as expressly authorized by this chapter, or

by Sections 1461, 1462, 32106, and 32155 of the Health and Safety Code, or by Sections 37606,37606.1,

and 37624.3 of the Government Code as they apply to hospitals, or by any provision of the Education Code
pertaining to school districts and community college districts, no closed session may be held by any legislative body
of any local agency.

-921-



(a) A person may not disclose confidential information that has been acquired by being present in a closed session
authorized by Section 54956.7,54956.8, 54956.86, 54956.87, 54956.9, 54957, 54957.6, 54957.8, or 54957.10to a

person not entitled to receive it, unless the legislative body authorizes disclosure of that confidential information.
(b) For purposes of this section, “confidential information” means a communication made in a closed session that is
specifically related to the basis for the legislative body of a local agency to meet Jawfully in closed session under
this chapter.

(c) Violation of this section may be addressed by the use of such remedies as are currently available by law,
including, but not limited to:

(1) Injunctive relief to prevent the disclosure of confidential information prohibited by this section.

(2) Disciplinary action against an employee who has willfully disclosed confidential information in violation of this
section.

(3) Referral of a member of a legislative body who has willfully disclosed confidential information in violation of
this section to the grandjury. [FN1]

(d) Disciplinary action pursuant to paragraph (2) of subdivision (c) shall require that the employee in question has
either received training as to the requirements of this section or otherwise has been given notice of the requirements
of this section,

(e) A local agency may not take any action authorized by subdivision (c) against a person, nor shall it be deemed a
violation of this section, for doing any of the following:

(1) Making a confidential inquiry or complaint to a district attorney or grand jury concerning a perceived violation
of law, including disclosing facts to a district attorney or grand jury that are necessary to establish the illegality of an
action taken by a legislative body of a local agency or the potential illegality of an action that has been the subject of
deliberation at a closed session if that action were to be taken by a legislative body of a local agency.

(2) Expressing an opinion concerning the propriety or legality of actions taken by a legislative body of a local
agency in closed session, including disclosure of the nature and extent of the illegal or potentially illegal action.

(3) Disclosing information acquired by being present in a closed session under this chapter that is not confidential
information.

(f) Nothing in this section shall be construed to prohibit disclosures under the whistleblower statutes contained

n Section 1102.5 of the Labor Code or Asticle 4.5 (commencing with Section 53296) of Chapter 2 of this code.
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Education Code § 72000. Suits; names; meetings; vote

(@) The district and its governing board may sue and be sued, and shall act in accordance with Section 70902.

(b) The district name shall be adopted and changed as follows:

(1) The first governing board of any new community college district shall, at the first meeting of the board or as
soon as practicable thereafter, name the district. The district shall be designated as the * Community
College District.”

(2) The gaverning board of a community college district may, by resolution, change the name of the district or of
any of the community colleges maintained by the district. However, the name shall continue to contain the words
*Community College District” or “Community College,” as appropriate.

(3) Whenever a petition is presented to the governing board of a community college district, signed by at least 15
qualified electors of any community college district, asking that the name of the district, be changed, the governing
board shall, at its next regular meeting, designate a day upon which it will conduct a hearing and act upon the
petition, which hearing shall not be less than 10 days nor more than 40 days after that regular meeting. The clerk of
the governing board shall give notice to all interested parties by sending a notice of the time for the hearing of the
petition. Notices shall be mailed at least 10 days before the day set for the hearing. At the hearing the board shall by
resolution either grant or deny the petition, and if the petition is granted, the clerk shall notify the Board of
Governors of the California Community Colleges of the change of the name of the district or of any community
college maintained by the district.

(4) The name “ Community College District” and the names of community colleges maintained by the
district are the property of the district. No person shall, without permission of the board, use these names, or any
abbreviation of them, or any name of which these words are a part in any of the following ways:

(A) To designate any business, social, political, religious, or other organization, including, but not limited to, any
corporation, firm, partnership, association, group, activity or enterprise.

(B) To imply, indicate or otherwise suggest that any organization, or any product or service of the organization is
connected or affiliated with, or is endorsed, favored or supported by, or is opposed by one or more California
community colleges, the Board of Governors of the California Community Colleges, or the office of the Chancellor
of the California Community Colleges.

(C) To display, advertise, or announce these names publicly at or in connection with any meeting, assembly, or
demonstration, or any propaganda, advertising or promotional activity of any kind which has for its purpose or any
part of its purpose the support, endorsement, advancement, opposition or defeat of any strike, lockout, or boycott or
of any political, religious, sociological, or economic movement, activity or program.

(D) The provisions of this section shall not preclude the use of the name * Community College” or

. Community College District” by any person or organization otherwise subject to this section using the
name immediately prior to the effective date of this section, so long as the name is not used in additional, different
ways.

(E) Nothing in this section shall interfere with or restrict the right of any person to make a true and accurate
statement in the course of stating his or her experience or qualifications for any academic, governmental, business,
or professional credit or enrollment, or in connection with any academic, governmental, professional or other
employment whatsoever.

(5) Any reference to junior colleges or junior college districts in any law shall be deemed to refer to community
colleges and community college districts, respectively.

{(c) Meetings of the governing board shall be held as follows:

(1) Within 20 days after the appointment of the community college board provided for by Section 72023, the board
of governors shall call an initial organizational meeting of the board by giving at least 10 days' notice by registered
mail to each member, for the purposes of organizing the community college board.

At the initial organizational meeting the community college board shall organize by electing a president from its
members and a secretary, and may transact any other business relating to the affairs of the community college
district.

(2) (A) The governing board of each community coliege district shall hold an annual organizational meeting. In a
year in which a regular election for governing board members is conducted, the meeting shall be held on a day
within a 15-day period that commences with the date upon which a governing board member elected at that election
takes office. Organizational meetings in years in which no regular election for govemning board members is
conducted shall be held during the same 15-day period on the calendar. Unless otherwise provided by rule of the
governing board, the day and time of the annual meeting shall be selected by the board at its regular meeting held
immediately prior to the first day of such 15-day period, and the board shall notify the county superintendent of
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schools of the day and time selected. The secretary of the board shall, within 15 days prior to the date of the annual
meeting, notify in writing all members and members-elect of the date and time selected for the meeting,

(B) If the board fails to select a day and time for the meeting, the county superintendent of schools having
jurisdiction over the district shall, prior to the first day of such 15-day period and after the regular meeting of the
board held immediately prior to the first day of the 15-day period, designate the day and time of the annual meeting.
The day designated shall be within the 15-day period. He or she shall notify in writing all members and members-
elect of the date and time.

(C) At the annual meeting, the governing board of the community college district shall organize by electing a
president, from its members, and a secretary.

(3) As an alternative to the procedures set forth in paragraph (2), in a community college district the boundaries of
which are coterminous with the boundaries of a city and county, the goveming board members of which district are
elected in accordance with a city and county charter, the annual organizational meeting of the governing board may
be held between January 8 and January 31, inclusive, as provided in rules and regulations adopted by the board. At
the annual organizational meeting the community college district governing board shall organize by electing a
president and vice president from its members.

(4) Subject to this section, the governing board of any community college district shall hold regular monthly
meetings and shall by rule and regulation fix the time and place for its regular meetings. The action shall be given
proper notice to all members of the board of the regular meetings.

(d) The governing board shall conduct its meetings as follows:

(1) A notice identifying the location, date, and time of the meeting shall be posted in each community college
maintained by the district at least 10 days prior to the meeting and shall remain so posted to and including the time
of the meeting.

(2) The governing board shall conduct its meetings within the boundaries of the community college district, except
as provided in subparagraphs (A) and (B).

(A) The governing board may meet outside of its district boundaries for the limited purpose of meeting with another
local agency so long as the meeting meets both of the following criteria:

(i) The meeting occurs within the boundaries of one of the participating local agencies.

(ii) The meeting is open and accessible to the public, including the residents of the district whose board is meeting
outside the boundaries of the district.

(B) The governing board may meet outside of its district boundaries if the board finds it necessary to meet in closed
session with its attorney to discuss pending litigation and if the attorney's office is located outside of the boundaries
of the district.

(3) Except as otherwise provided by law, the governing board shall act by majority vote of all of the membership
constituting the governing board.

(4) Every official action taken by the governing board of every community college district shall be affirmed by a
formal vote of the members of the board, and the governing board of every community college district shall keep
minutes of its meetings, and shall maintain a journal of its proceedings in which shall be recorded every official act
taken.

(5) Notwithstanding any other provision of law, if a community college district governing board consists of seven
members and not more than two vacancies occur on the governing board, the vacant position or positions shall not
be counted for purposes of determining how many members of the board constitute a majority. Whenever any of the
provisions of this code require unanimous action of all or a specific number of the members elected or appointed to
the governing board, the vacant position or positions shall be excluded from determination of the total membership
constituting the governing board.

Education Code § 72023.5. Student members; state court findings of unlawfulness

(a)(1) The govemmg board of each community college district shall order the inclusion within the membershlp of
the governing board, in addition to the number of members otherwise prescribed, of one or more nonvoting students.
These students shall have the right to attend each and all meetings of the governing board, except that student
members shall not have the right, or be afforded the opportunity, to attend executive sessions of the governing
board.

(2) The students selected to serve on the governing board, shall be enrolled in a community college of the district
and shall be chosen, and shall be recalled, by the students enrolled in the community colleges of the district in
accordance with procedures prescribed by the governing board. A student member shall be required throughout the
term of his or her appointment to be enrolled in a community college of the district for at least five semester units, or
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its equivalent, and shall meet and maintain the minimum standards of scholarship for community college students
prescribed by the community college district. The term of the student members shall be one year commencing on
June 1 of each year.

(3) The nonvoting student members appointed pursuant to-this section shall be entitled to mileage allowance to the
same extent as regular members, but are not entitled to the compensation prescribed by Section 72425.

(4) A nonvoting student member shall be seated with the members of the governing board and shall be recognized as
a full member of the board at the meetings, including receiving all materials presented to the board members and
participating in the questioning of witnesses and the discussion of issues.

(5) A nonvoting student member shall not be included in determining the vote required to carry any measure before
the board.

(6) A nonvoting student member shall not be liable for any acts of the governing board.

(b) Notwithstanding subdivision (a), the nonvoting student member or members selected to serve on the governing
board of a community college district pursuant to subdivision (a) may do any of the following:

(1) Make and second motions at the discretion of the governing board.

(2) Attend closed sessions, other than closed sessions on personnel matters or collective bargaining matters, at the
discretion of the governing board.

(3) Receive compensation, at the discretion of the governing board, up to the amount prescribed bySection 72425.
(4) Serve a term of one year commencing on May 15 of each year, at the discretion of the governing board.

(c) It is the intent of the Legislature that any decision or action, including any contract entered into pursuant thereto,
upon the motion or second of a motion of a student member, shall be fully legal and enforceable against the district
or any party thereto.

(d) The governing board of each community college district that affords the student member or members of the
board any of the privileges enumerated in subdivision (b) shall, by May 15 of each year, adopt rules and regulations
implementing this section. These rules and regulations shall be effective until May 15 of the following year.

(e) If a state court finds this section is unlawful, the court may order, as equitable relief, that the administering entity
that is the subject of the lawsuit terminate any waiver awarded under this statute or provision, but no money
damages, tuition refund or waiver, or other retroactive relief may be awarded. In any action in which the court finds
this section is unlawful, the California Community Colleges are immune from the imposition of any award of money
damages, tuition refund or waiver, or other retroactive relief.

Education Code § 72103. Eligibility; community college district employees; term limits; electoral approval
(a) Any person, regardless of sex, who is 18 years of age or older, a citizen of the state, a resident of the community
college district, a registered voter, and who is not disqualified by the Constitution or laws of the state from holding a
civil office, is eligible to be elected or appointed a member of a governing board of a community college district
without further qualifications.

(b)(1) An employee of a community college district may not be sworn into office as an elected or appointed member
of that community college district's governing board unless and until he or she resigns as an employee, If the
employee does not resign, the employment will automatically terminate upon being sworn into office.

(2) For any individual who is an employee of a community college district and an elected or appointed member of
that community college™district's governing board prior to January 1, 1992, this subdivision shall apply when he or
she is reelected or reappointed, on or after January 1, 1992, as a member of the community college district's
governing board. This section does not apply to an individual who is usually employed in an occupation other than
teaching and who also is employed part time by the community college district to teach no more than one course per
semester or quarter in the subject matter of that individual's occupation.

(c) Notwithstanding any other provision of law, the governing board of a community college district may adopt or
the residents of the community college district may propose, by initiative, a proposal to limit or repeal a limit on the
number of terms a member of the governing board of the community college district may serve on the govering
board of a community college district. Any proposal to limit the number of terms a member of the governing board
of a community college district may serve on the governing board of a community college district shall apply
prospectively only and shall not become operative unless it is submitted to the electors of the community college
district at a regularly scheduled election and a majority of the votes cast on the question favor the adoption of the
proposal.

(d)(1) An initiative measure proposed pursuant to subdivision (c) shall be subject to the procedures set forth in

Chapter 4 (commencing with Section 9300) of Division 9 of the Elections Code.
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(2) A proposal submitted to the electors by the governing board pursuant to subdivision (c) shall be subject to the
procedures set forth in Chapter 6 (commencing with Section 9500) of Division 9 of the Elections Code.

Education Code § 72121. Public meetings

Except as provided in Sections 54957 and 54957.6 of the Government Code and in Section 72122 of, and
subdivision {c) of Section 48914 of, this code, all meetings of the governing board of any community college district
shall be open to the public, and all actions authorized or required by law of the governing board shall be taken at the
meetings and shall be subject to the following requirements:

(a) Minutes shall be taken at all of those meetings, recording all actions taken by the governing board. The minutes
are public records and shall be available to the public.

(b) An agenda shall be posted by the governing board, or its designee, in accordance with the requirements

of Section 54954.2 of the Government Code. Any interested person may commence an action by mandamus or
injunction pursuant to Section 54960.1 of the Government Code for the purpose of obtaining a judicial
determination that any action taken by the governing board in violation of this subdivision or subdivision (b) of
Section 72129 is null and void.

Education Code 72121.5. Agenda; public participation; regulations

It is the intent of the Legislature that members of the public be able to place matters directly related to community
college district business on the agenda of community college district governing board meetings, and that members of
the public be able to address the board regarding items on the agenda as such items are taken up. Governing boards
shall adopt reasonable regulations to insure that this intent is carried out. Such regulations may specify reasonable
procedures to insure the proper functioning of governing board meetings.

This subdivision shall not preclude the taking of testimony at regularly scheduled meetings on matters not on the
agenda which any member of the public may wish to bring before the board, provided that no action is taken by the
board on such matters at the same meeting at which such testimony is taken. Nothing in this paragraph shall be
deemed to limit further discussion on the same subject matter at a subsequent meeting.

Education Code § 72122. Ciosed sessions

The governing board of a community college district shall, unless a request by the student has been made pursuant
to this section, hold closed sessions if the board is considering the suspension of, or disciplinary action or any other
action in connection with any student of the community college district, if a public hearing upon the question would
lead to the giving out of information concerning students which would be in violation of state or federal law
regarding the privacy of student records.

Before calling a closed session of the governing board of the district to consider these matters, the governing board
of the district shall, in writing, by registered or certified mail or by personal service, if the student is a minor, notify
the student and his or her parent or guardian, or the student if the student is an adult, of the intent of the governing
board of the district to call and hold the closed session. Unless the student, or his or her parent, or guardian shall, in
writing, within 48 hours after receipt of the written notice of intention, request that the hearing of the governing
board be held as a public meeting, then the hearing to consider those matters shall be conducted by the governing
board in closed session. [f the written request is served upon the clerk or secretary of the governing board, the
meeting shall be public except that any discussion at the meeting that might be in conflict with the right to privacy of
any student other than the student requesting the public meeting or on behalf of whom the meeting is requested,
shall be in closed session. Whether the matter is considered at a closed session or at a public meeting, the final
action of the governing board of the community college district shall be taken at a public meeting and the resuit of
that action shall be a public record of the community college district.

The governing board of a community college district may hold closed sessions to consider the conferring of
honorary degrees or to consider gifts from a donor who wants to remain anonymous.

Education Code § 72129. Special meetings; notice
(a) Special meetings may be held at the call of the president of the board or upon a cali issued in writing and signed
by a majority of the members of the board.
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(b) A notice of the meeting shall be posted at least 24 hours prior to the special meeting and shall specify the time
and location of the meeting and the business to be transacted and shall be posted in a location that is freely
accessible to members of the public and district employees.

Education Code § 72530. Prohibited activities; misdemeanor; contract or appointment voidness

(a) The offering of any valuable thing to any member of the governing board of any community college district, with
the intent to influence his or her action in regard to the granting of any instructor's certificate, the appointment of
any instructor, superintendent, or other officer or employee, the adoption of any textbook, or the making of any
contract to which the board of which he or she is a member is a party, or the acceptance by any member of the
governing board of any valuable thing, with corrupt intent, is a misdemeanor.

(b) Any contract or appointment obtained from the governing board of any community college district by corrupt
means is void.

Education Code § 72533. Prohibitions applicable to members of governing boards of community college
districts and citizens' oversight committees

The prohibitions contained in Article 4 (commencing with Section 1090} and Article 4.7 (commencing with Section
1125) of Division 4 of Title 1 of the Government Code are applicable to members of governing boards of
community college districts and to members of citizens' oversight committees appointed by those governing boards
pursuant to Chapter 1.5 (commencing with Section 15264) of Part 10.
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Government Code § 3549.1. Public meeting provisions; exemptions

All the proceedings set forth in subdivisions (a) to (d), inclusive, are exempt from the provisions ofSections

35144 and 35145 of the Education Code, the Bagley-Keene Open Meeting Act (Article 9 (commencing with Section
11120) of Chapter 1 of Part 1 of Division 3 of Title 2), and the Ralph M. Brown Act (Chapter 9 (commencing

with Section 54950) of Part 1 of Division 2 of Title 5), unless the parties mutually agree otherwise:

(a) Any meeting and negotiating discussion between a public school employer and a recognized or certified
employee organization.

(b) Any meeting of a mediator with either party or both parties to the meeting and negotiating process.

(c) Any hearing, meeting, or investigation conducted by a factfinder or arbitrator.

(d) Any executive session of the public school employer or between the public school employer and its designated
representative for the purpose of discussing its position regarding any matter within the scope of representation and
instructing its designated representatives.
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THE 10 MOST COMMON BROWN ACT ERRORS

Committee Meetings

With one exception, the Brown Act applies to all committees created by
formal action of the governing board.

° only ad hoc advisory committees composed only of board members
comprising less than a quorum of the board are exempt from the
Brown Act.

° Standing committees of the board are subject to the Brown Act.

. Committees appointed by the CEQ (superintendent) under his or her
own authority are not subject to the Brown Act.

. See Government Code section 54952(b).

Private Communications Among Board Members—No Serial Meetings
Allowed

Except during a duly noticed meeting, Board members shall not use a
series of communications of any kind, directly or indirectly or through
intermediaries, to discuss, deliberate, or take action on any item of business
that is within the subject matter jurisdiction of the body.

° See Government Code section 54952.2.

Teleconferencing

If the legislative body of a local agency elects to use teleconferencing, it
shall post agendas at all teleconference locations and conduct
teleconference meetings in a manner that protects the statutory and
constitutional rights of the parties or the public appearing before the
legislative body of a local agency. Each teleconference location shall be
identified in the notice and agenda of the meeting or proceeding, and each
teleconference location shall be accessible to the public. During the
teleconference, at least a quorum of the members of the legislative body
shall participate from locations within the boundaries of the territory over
which the local agency exercises jurisdiction. The agenda shall provide an
opportunity for members of the public to address the legislative body
directly pursuant to Section 54954.3 at each teleconference location.
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° See Government Code section 54953(b)(3).

Agenda Requirements

At least 72 hours before a regular meeting (24 hours for special meeting),
the legislative body of the local agency, or its designee, shall post an
agenda containing a brief general description of each item of business to be
transacted or discussed at the meeting, including items to be discussed in
closed session. A brief general description of an item generally need not
exceed 20 words. The agenda shall specify the time and location of the
meeting and shall be posted in a location that is freely accessible to
members of the public. If requested, the agenda shall be made available in
appropriate alternative formats to persons with a disability, as required by
Section 202 of the Americans with Disabilities Act of 1990 42 U.S.C. Sec.
12132), and the federal rules and regulations adopted in implementation
thereof. The agenda shall include information regarding how, to whom,
and when a request for disability-related modification or accommodation,
including auxiliary aids or services may be made by a person with a
disability who requires a modification or accommodation in order to
participate in the public meeting.

® See Government Code sections 54954.2 and 54956.

Newly Elected Members Subject to Brown Act

Such individuals must conform their conduct to the Brown Act upon
election but before taking office. For example, meetings between

incumbents and newly elected members could constitute a majority of the
Board.

° See Government Code section 54952.1,

Hearing Charges or Complaints

As a condition to holding a closed session on specific complaints or charges
brought against an employee by another person or employee, the employee
shall be given written notice of his or her right to have the complaints or
charges heard in an open session rather than a closed session, which notice
shall be delivered to the employee personally or by mail at least 24 hours
before the time for holding the session. If notice is not given, any
disciplinary or other action taken by the legislative body against the
employee based on the specific complaints or charges in the closed session
shall be null and void.
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° See Government Code section 54957(b)(2).

Announcement Prior to Closed Session

Prior to holding any closed session, the legislative body of the local agency
shall disclose, in an open meeting, the item or items to be discussed in the
closed session. The disclosure may take the form of a reference to the item
or items as they are listed by number or letter on the agenda. In the closed
session, the legislative body may consider only those matters covered in its
statement. Nothing in this section shall require or authorize a disclosure of
information prohibited by state or federal law.

° See Government Code section 54957.7(a).

Writings Distributed Prior to or At a Board Meeting Must be
Available to the Public

3 See Government Code section 54957.5.

Written materials distributed to the Board of Education within 72 hours of
the Board meeting are available for public inspection immediately upon
distribution at the (location and address).

This does not apply to closed session materials.

Public Reporting on Personnel Actions Taken in Closed Session

(a) The legislative body of any local agency shall publicly report any action
taken in closed session and the vote or abstention of every member present
thereon, as follows:

& % *

(5) Action taken to appoint, employ, dismiss, accept the resignation of; or
otherwise affect the employment status of a public employee in closed
session pursuant to Section 54957 shall be reported at the public meeting
during which the closed session is held. Any report required by this
paragraph shall identify the title of the position. The general requirement
of this paragraph notwithstanding, the report of a dismissal or of the
nonrenewal of an employment contract shall be deferred until the first
public meeting following the exhaustion of administrative remedies, if any.

° See Government Code section 54957.1.
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10.

Confidentiality of Closed Session

(a) A person may not disclose confidential information that has been
acquired by being present in a closed session authorized by Section
54956.7, 54956.8, 54956.86, 54956.87, 54956.9, 54957, 54957.6, 54957.8,
or 54957.10 to a person not entitled to receive it, unless the legislative body
authorizes disclosure of that confidential information.

° See Government Code section 54963.
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SCHOOL aND COLLEGE LEGAL SERVICES

General Counsel OfCalimeia

} zaret M. Merchat
A Joint Powers Authority serving school and
Attorneys college districts throughout the state
Nancy L. Klein
Marko H. Fong
Carl D. Corbin
Patrick C. Wilson

Reply to:

Sartta Rosa Office
5350 Skylane Blvd,
Santa Rosa, CA 95403
(707) 524-2690

Fax: (707) 578-0517
santargsa@sclscal.org

Lorexll< W. Soukup U Of Counsel
Frank Zotter, Jr. I EI :Al RobertdJ. H
Kristina T, Jansen PD‘A'IE W:giiia A Reigg:l
Janna L. Lambert
omimPom e R
Susanne K. Reed
(lo4r-. 50109 January 17,2012
To: Superintendents/Presidents, Member Community College Districts
From: Patrick C. Wilson, Senior Associate General Counsel ?"’
Subject: Brown Act Amendments
Memo No. 02-2012 (CC)
Effective January 1, 2012, the Brown Act has been amended as follows:
1. The District is now required to post the Board’s regular and special meeting agendas on

prior to a special meeting).

its web site, if any, in a timely manner (at least 72 hours pnor to a regular meeting and 24 hours

The District must also timely post on its web site, if any, the agendas for any meetings for

committees created by the Board (except ad hoc committees) if: (1) the members of the
committee are compensated for their appearance at the meeting and (b) one or more of the
members of the committee is also a member of the Governing Board of the District. See
Government Code §§ 54954.2(a)(1), (d)(1-2).

Note that Education Code § 15280 requires that meetings of a District bond oversight
committee shall be noticed “in the same manner as the proceedings of the Governing Board.”
Thus, in light of the above amendment, the BOC agendas should now be posted on the District’s
website, if any. Section 15280 requires that BOC minutes, documents received, and reports
issued shall also be made available on the District web site.

2. A District may not consider at a special meeting the salary or compensation, including
fringe benefits, for a “local agency executive,” which includes the superintendent of the District
and the head of any department of the District. See Government Code § 54956 and Government
Code § 3511.1(d). These matters must be considered at a regular meeting.

School & College Legal Services of California
Tel: (707)524-2690 Fax: (707)578-0517
www.sclscal.org
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SCHOOL aND COLIEGE T EGAL SERVICES
| eral Counsel Ofcalif()mia Reply to:

Margaret M. Merchat Santa Rosa Office

A Joint Powers Authority serving school and 5350 Skylane Blvd.
Attorneys college districts throughout the state with offices in Santa Rosa, CA 95403
Janna L. Lambert Eureka, Hayward, San Rafael, Santa Cruz and Santa Rosa (707} 524-2690
Nancy L. Klein s:r?t"gr(yoﬂ 5c7 8—o0517

Marko H. Fong

Adam S. Ferber
Carl D. Corbin I lEl‘ }AI . l IPDA l E, Employer-Employee

antricls C. Wilson Relations Coordinator
ergxmar A Riclz(%lel Robert S. Latchaw
oren W, Soukup

Frank Zotter, Jr. November 35,2008 Of Counsel
. Joseph C. Kinkade
Susanne K. Reed
Noel J, Shumway
. Ralph D. Stern

To: Superintendents/Presidents, Member Community College Districts

fee
From: Patrick C. Wilson, Senior Associate General Counsel

Subject: Brown Act Amendments
Memo No. 13-2008 (CC)

This u;}date addresses two recent amendments to the Brown Act.

L
New Public Disclosure Requirement for Board Materials

As many of you know, effective July 1, 2008, the Brown Act was amended to require a
public agency to make available for public inspeéction all non-exempt materials distributed to the
goveming board less than 72 hours before a meeting. The documents must be available to the
public at the same time they are provided to the Board regardless of whether any request has
been made for the records.

Section 54957.5 of the Brown Act provides in relevant part:

“a) Notwithstanding Section 6255 or any other provisions of law,
agendas of public meetings and any other writings, when
distributed to all, or a majority of all, of the members of a
legislative body of a local agency by any person in connection
with a matter subject to discussion or consideration at an
open meeting of the body, are disclosable public records under
the California Public Records Act (Chapter 3.5 (commencing
with Section 6250) of Division 7 of Title 1), and shall be made
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available upon request without delay. However, this section shall
not include any writing exempt from public disclosure under
Section 6253.5, 6254, 6254.3, 6254.7, 6254.15, 6254.16, or
6254.22.

(b)(1) If a writing that is a public record under subdivision (a),
and that relates to an agenda item for an open session of a regular
meeting of the legislative body of a local agency, is distributed
less than 72 hours prior to that meeting, the writing shall be
made available for public inspection pursuant to paragraph
(2) at the time the writing is distributed to all, or a majority of
all, of the members of the body.

'(2) A local agency shall make any writing described in paragraph

(1) available for public inspection at a public office or location
that the agency shall designate for this purpose. Each local
agency shall list the address of this office or location on the

agendas for all meetings of the legislative body of that agency.
The local agency also may post the writing on the local agency's

Internet Web site in a position and manner that makes it clear that
the writing relates to an agenda item for an upcoming meeting.
(3) This subdivision shall become operative on July 1, 2008.

(c) Writings that are public records under subdivision (a) and that
are distributed during a public meeting shall be made available
for public inspection at the meeting if prepared by the local
agency or a member of its legislative body, or after the meeting if
prepared by some other person. These writings shall be made
available in appropriate alternative formats upon request by a
person with a disability, as required by Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132),
and the federal rules and regulations adopted in implementation
thereof.” [(d), () omitted.]

Thus, public agencies must make available to the public all staff reports and other public
materials distributed to the Board at the same time that they are sent to Board members if
distributed less than 72 hours before the meeting,

As for staff reports and other public materials distributed more than 72 hours before the

meeting, we believe the best practice is to make these reports and materials available to the
public on the web or otherwise at the time the agenda is posted.
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1L
Serial Meetings Restricted

Effective January 1, 2009, the Brown Act has been revised to explicitly prohibit serial
meetings that include any discussion of Board business by a majority of the Board. This is a
significant change.

A. Background

The Brown Act defines a “meeting” as any “congregation of a majority of the members
ofa le%islative body...” that has gathered to address issues relevant to the jurisdiction of the
board.

The term “meeting” is not limited to gatherings at which action is taken; “deliberative
gatherings” are included as well. Sacramento Newspaper Guild v. Sacramento County (1968)
263 Cal.App.2d 41. Deliberation includes not only collective decision making, but also “the
collective acquisition and exchange of facts preliminary to the ultimate decision.” Rowen v.
Santa Clara Unified School Dist. (1981) 121 Cal.App.3d 231, 234.

The term “meeting’ is usually construed expansively “to prevent local legislative bodies
from evading the requirements of the Brown Act. . . . An informal conference or caucus permits
crystallization of secret decisions to a point just short of ceremonial acceptance. There is rarely
any purpose to a nonpublic pre-meeting conference except to conduct some part of the
decisional process behind closed doors. Only by embracing the collective inquiry and discussion
stages, as well as the ultimate step of official action, can an open meeting regulation frustrate
these evasive devices.” Sacramento Newspaper Guild, 263 Cal.App.2d at 48.

Thus, an informal luncheon at which a quorum of the legislative body is present and the
public's business is discussed is a “meeting” within the meaning of the Brown Act. Similarly, a
session in which a board gathers information from prospective contractors about their
qualifications to perform services for the district is a “meeting” subject to Brown Act
requirements, even though no commitment is made to retain the persons interviewed.

The definition of “meeting” does not include 1) individual contacts or conversations
between an individual member of the Board and any other person, or 2) the one-way
transmission of materials or information to the Board so long as the materials do not include any
discussion of the position or comments of any specific Board member regarding any matter
within the purview of the Board.

! There are limited circumstances when a meeting of less than a quorum of the Board to conduct business must also
be noticed under the Brown Act. For example, Government Code §54952 (b) provides that a committee composed
of less than a quorum of the board that is a “standing” committee is covered by the Brown Act.
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However, when an individual contact or a one way communication with a Board member
is thereafter discussed by a quorum of the Board, collectively or serially, an impermissible
“serial meeting” under the Brown Act may have occurred. For example, a series of telephone
calls by which the members of a legislative body commit themselves to a decision conceming
public business has been held to be a “meeting” for purposes of the Brown Act. Stockfon
Newspapers, Inc., 171 Cal.App.3d at 102-103.

Section 54952.2 (b) of the Brown Act was added in 1993 to specifically address “serial
meetings” among Board members. It provides '

“Except as authorized pursuant to section 54953 (which deals
with teleconferencing), any use of direct communication,
personal intermediaries, or technological devices that is
employed by a majority of the members of the legislative body
to develop a collective concurrence as to action to be taken on
an item by the members of the legislative body is prohibited.”

B. The Wolfe Decision.

In Wolfe v. City of Fremont (2006) 144 Cal. App.4™ 533, the Court of Appeal addressed
the permissibility of meetings between the city manager and individual city council members for
the purpose of discussing a policy issue that would be discussed at a future public meeting:

“The current language of the Brown Act contains no reference to, and does not expressly
prohibit, serial meetings. Nonetheless, the substance of Stockfon Newspapers is preserved in
subdivision (b) of section 54952.2, which prohibits the members of a legislative body, acting
outside a public meeting, from using “direct communication, personal intermediaries, or
technological devices” as a means for “a majority of the members of the legislative body to
develop a collective concurrence as to action to be taken on an item by the members of the
legislative body. In other words, section 54952.2, subdivision (b) now prohibits a legislative
body from using virtually any means-whether “direct communication, personal intermediaries, or
technological devices” to reach a “collective concurrence” outside the public forum. ¢

FNG6. Accordingly, serial individual meetings that do not result in a “collective
concurrence” do not violate the Brown Act. This is in contrast to nonpublic
“meetings,” as that term is defined in section 54952.2, subdivision (a), which are
unconditionally prohibited. (§ 54953.)”

The Wolfe court’s comments, particularly the statement in footnote 6 that “serial
individual meetings that do not result in a “collective concurrence” do not violate the
Brown Act,” were controversial. So much so that, earlier this year, the legislature passed and
the Governor signed Senate Bill 1732 overtuming footnote 6, effective January 1, 2009.
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C.  The 2008 Brown Act Amendments Rejecting Wolfe.

Senate Bill 1732 prohibits a majority of the members of a legislative body from using a
series of communications of any kind, directly or through intermediaries, to discuss, deliberate,

or take action on any item of business that is within the subject matter jurisdiction of the
legislative body. '

Thus, the amendment expands the definition of “meeting” beyond that discussed in
Wolfe, which only barred serial meetings used “to reach a collective concurrence" as to
legislative action.

In an attempt to address the concerns that the amendment would prevent communications
between staff and the Board, the amendment also provides that the new law does not prevent a
local agency staff official, employee, or individual from engaging in separate communications
outside of a Brown Act-authorized meeting with members of the legislative body in order to
answer questions or provide information regarding a subject matter within the legislative body's
jurisdiction, provided the staff, employee, or individual does not communicate the
comments or position of any other member of the legislative body.

D. The Text of the New Brown Act Amendments

The text of the Brown Act amendments, effective January 1, 2009, as they relate to serial
meetings, are set forth below.

“SECTION 1. (a) The Legislature hereby declares that it disapproves the court's holding
in Wolfe v. City of Fremont (2006) 144 Cal. App.4th 533, 545, fn. 6, to the extent that it construes
the prohibition against serial meetings by a legislative body of a local agency, as contained in the
Ralph M. Brown Act . . . to require that a series of individual meetings by members of a body
actually result in a collective concurrence to violate the prohibition rather than also including the
process of developing a collective concurrence as a violation of the prohibition.  (b) Itis the
intent of the Legislature that the changes made by Section 3 of this act supersede the court's
holding described in subdivision (a).”

SEC. 3. Section 54952.2 of the Government Code is amended to read:

54952.2. (a) As used in this chapter, "meeting" means any congregation of a majority of
the members of a legislative body at the same time and location, including teleconference
location as permitted by Section 54953, to hear, discuss, deliberate, or take action on any item
that is within the subject matter jurisdiction of the legislative body.

(b) (1) A majority of the members of a legislative body shall not, outside a meeting
authorized by this chapter, use a series of communications of any kind, directly or through
intermediaries, to discuss, deliberate, or take action on any item of business that is
within the subject matter jurisdiction of the legislative body.
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(2) Paragraph (1) shall not be construed as preventing an employee or official of a
local agency from engaging in separate conversations or communications outside of a
meeting authorized by this chapter with members of a legislative body in order to answer
questions or provide information regarding a matter that is within the subject matter
jurisdiction of the local agency, if that person does not communicate to members of the
legislative body the comments or position of any other member or members of the
legislative body. [Section (c) omitted.]

E. Conclusion

Effective January 1, 2009, the Brown Act explicitly prohibits serial meetings that include
any discussion of Board business by a majority of the Board.

We recommend that, if questions are raised prior to a meeting regarding an agenda item
and you conclude it is appropriate to respond in writing to the entire Board, you should respond
with a report that is distributed to all Board members and is made available to the public at the
same time pursuant to the policy described at the beginning of this memorandum under section I,
The report should not communicate the comments or position of any member of the Board
regarding Board business.

Emails or other communrications that directly or indirectly circulate among a majority of
the Board that “discuss, deliberate, or take action on any item of business” are impermissible
unless the communication occurs in public or in closed session at a duly noticed meeting.

Please note that any email or written communication with or among the Board may be a
public record subject to production. Any such document should be written with the expectation
that it may be disclosed to the public.

Please contact any of our attorneys if you or your Board members have any questions
regarding these matters.
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P> A NOTE ABOUT BLOGGING AND SOCIAL NETWORKING SITES

Decision-makers who are covered by open meeting laws must avoid situations
in which the majority of a legislative body uses the Internet to communicate
with each other about a matter of agency business. For this reason, decision-
makers must take care when responding to each other’s blogs, posts on social
networking sites (such as Facebook) or e-mails.

The so-called "Web 2.0" creates opportunities for people to present information
on websites in the form of a journal. These sites also allow visitors to make
comments or ask questions (called "posts” or “postings”) in response to the others' comments.

For many decision-makers, blogging offers an effective way to share information with and communicate
with constituents. For example, rather than having to field 10 e-mails asking the same question, an
official can post a response on his or her blog and refer folks to the answer. Blogging can also a good
way to keép the public informed, especially as fewer people turn to newspapers for information.

The open meeting laws do not stop one-way communications from members of legislative bodies to
others. An example would be a “irequently asked questions” piece on an official's website that does not
involve two-way communications among legislative body members. But a majority of decision-makers
participating in a blog or other web-based conversation could constitute a “meeting” within the meaning
of the open meeting laws. This means that the meeting must be held in accordance with all open
meeting requirements, in an appropriate {ADA accessible) location, with prior notice and an agenda.

What is the theory underlying these restrictions? One is that the general public has a right to know
that decision-making on a particular issue may occur. There is also an underlying concept of decision-
makers facing their constituents as they deliberate on issues, as well as the obligation to hear the
thoughts of the full range of constituents (not just those on the Internet) should constituents choose to
offer them.

For more information, see the Everyday Ethics for Local Officials column “Taking the Bite Out of Blogs:
Ethics in Cyberspace” (see www.ca-ilg.org/blogs).
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Memo No. 07-2012(CC)

This update reviews the recommended protocol when the governing board wishes to
approve or extend the superintendent/president’s contract or set the salary of the
superintendent/president.

A BOARD APPROVAL OF OR AMENDMENT TO EMPLOYMENT CONTRACTS

The statutes with respect to a governing board’s approval of a district
superintendent/president’s employment agreement are set forth in the Government Code.

1. Open Session Ratification of the Superintendent’s Contract.

Government Code sections 53260-53264 apply to various local agency employment
agreements, including community college districts contracts involving the superintendent and
other high level administrators.

Section 53262 provides that the contract of employment of a district superintendent “shall
be ratified in an open session of the governing body which shall be reflected in the governing
body’s minutes.” This provision assumes that the governing board took action in closed session
to appoint or re-employ the superintendent pursuant to Government Code section 54957, If a
closed session discussion occurs but no action is taken in closed session, any subsequent public
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session action should be described as an “approval”™ of the contract rather than a “ratification” of
the contract.

The requirement to approve or ratify the contract in public session exists for new
contracts and for extensions or other amendments of existing contracts.

Effective January 1, 2012, any such actlon must be taken at a regular meeting only. GC
54956(b).

If the governing board takes action in closed session to approve the contract at a regular
meeting, the open session agenda must have an action item as follows:

1.0 Ratification of Superintendent’s Employment Agreement

This description can appear under any open session action item, including a “consent”
agenda item. The term “ratification” makes it clear that the board already took action in closed
session on the same subject (which would have been “reported out” by the board, as described
below).

If the board did not take action in closed session, the open session agenda would have an
action item as follows:

1.0 Consideration and Possible Approval of Superintendent’s
Employment Agreement

The action taken to approve or ratify the agreement must be duly noted in the minutes.

2. Closed Session Consideration of the Contract (Excluding Compensation).

As noted above, section 54957 of the Brown Act authorizes, but does not require, a
governing board to meet in closed session to consider the appointment or employment of any

employee of the public agency. Section 54957 also allows, but does not require, a board to take
action in closed session with respect to the appointment or employment of employees.

Any closed session consideration of the superintendent’s employment or continued
employment should be described on the agenda as follows:

1.0 Public Employee Appointment/Employment
(Government Code section 54957)
Title: Superintendent
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3. Reporting Action Taken in Closed Session.

_ Section 54957.1 of the Brown Act requires certain public disclosures after closed session
if “reportable action” was taken in closed session. As applicable here, section 54957.1(a)(5)
provides that following the closed session the board “shall publicly report any action taken in
closed session, and the vote or abstention of every member present ... to appoint [or] employ ...
a public employee ...”

Thus, following any closed session during a regular meeting where the board votes to
approve or extend the superintendent’s contract, the board president must publicly announce the
action taken and the vote of each board member present. This announcement must be made in
public session at the same regular meeting as the closed session and the action and vote must be
noted in the minutes.

Even though the board has publicly disclosed the closed session action, the board must
still ratify the employment agreement in public session as described above.

B. THE BOARD’S CONSIDERATION OF THE SUPERINTENDENT’S SALARY

1. Closed Session Discussion of the Superintendent’s Salary.

Section 54957 provides that a closed session held pursuant to that section shall not
include discussion or action on proposed compensation. -

Thus, when the board meets in closed session pursuant to section 54957 to consider the
employment or further employment of the superintendent, no discussion of salary can take place.

Section 54957.6 of the Brown Act authorizes the board to meet in closed session with its
“designated representatives regarding the salary schedules, or compensation paid in the form of
fringe benefits of its represented and unrepresented employees ...”

Under this section, the board may discuss the superintendent’s salary in closed session.
The superintendent should not be present in the closed session during this discussion. The
protocol for any closed session discussion of the superintendent’s salary should be exactly the
same as for a closed session discussion of salaries for represented employees: In closed session
the board will give instructions .to its negotiator (typically the board president) who will then
meet with the Superintendent outside of the closed session and report back to the board on the
results of the discussion. When an “agreement” has been reached (it being recognized that the
board may unilaterally set the salary of all unrepresented employees) that “agreement” must be
“sunshined” by way of the open session ratification described above.

If the closed session is to include a discussion of the superintendent’s salary or
compensation package the agenda should contain the following closed session description:
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1.0 Conference with labor negotiator (Government Code 54957.6) |
Agency negotiator: (specify name)
Unrepresented employee: Superintendent

The public session ratification of the contract will occur after the closed session, as described
above.

C. ADDITIONAL CONSIDERATIONS

e Effective January 1, 2012, all agendas must be posted on the District website. GC
54956(c).

¢ The Board cannot approve a Superintendent contract at a special meeting.

o Effective January 1, 2012, any superintendent contract shall pot include “an automatic
renewal of [the] contract that provides for an automatic increase in the level of
compensation that exceeds a cost of living adjustment.” GC 3511.2(a).

e The Superintendent contract cannot include a cash settlement upon termination that is
greater than 18 months salary. GC 53260(a).

e Effective January 1, 2012, “City of Bell” legislation involving abuse of office requires
certain agencies to include in high level administrator contracts a reference to the
reimbursement provisions of Government Code sections 53243-53243.4. It is not clear if
these provisions apply to school and college districts. Thus, we recommend including the
following provision in the contract: *“To the extent applicable to college districts, this
Agreement is subject to the provisions of Government Code sections 53243-53243.4
which requires reimbursement under the circumstances stated therein.”

o The Superintendent contract is a public record. GC 53262(b).

School & College Legal Services of California
Tel: (707) 524-2690  Fax: (707) 578-0517
www .sclscal.org
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Office of the Attorney General
State of California
Opinion No. 83-304

*7 July 28, 1983

THE HONORABLE DAVID ROBERTI
MEMBER OF THE CALIFORNIA SENATE

THE HONORABLE DAVID ROBERTI, MEMBER OF THE CALIFORNIA SENATE, has
requested an opinion on the following question:

Are meetings of the academic senate or faculty council of a California community college
subject to the open meeting requirements of the Ralph M. Brown Act?

CONCLUSION

Meetings of the academic senate or faculty council of a California community college are subject
to the open meeting requirements of the Ralph M. Brown Act.

ANALYSIS

The Ralph M. Brown Act, Government Code section 54950 et seq., requires that ‘legislative
bodies' of ‘local agencies' as defined in the act hold their meetings open to the public unless
expressly excepted by the act, or unless impliedly excepted by some other confidentiality
provision of the law such as the attorney-client privilege. (63 Ops.Cal. Atty.Gen. 820, 821
(1980).) ‘Local agency’ includes a school district, including a California community college
district. (See Gov. Code. § 54951; Atty.Gen.Unpub.Opn. I.L. 76-222.) ‘Legislative body’ for
purposes of the act is not restricted to the actual governing board or body of a local agency. It
includes as well (1) ‘any board or commission thereof, or other body on which officers of a local
agency serve in their official capacity’ (Gov. Code, § 54952); (2) boards, commissions or
committees ‘which exercise any [delegated] authority of a legislative body’ (Gov, Code, §
54952.2; (3) ‘planning commission, library boards, recreation commission, and other permanent
boards or commissions of a local agency’ (Gov. Code. § 54952.5); and (4) ‘any advisory
commission, advisory committee or advisory body of a local agency, created by charter,
ordinance, resolution, or by any similar formal action of a legislative body or member of a
legislative body of a local agency’ (Gov. Code, § 54952.3).

As will be evident from an examination of the functions of an academic senate or faculty council
(hereinafter ‘academic senate’), the basic issue presented is whether an academic senate is an
advisory commission, committee or body within the meaning of section 54952.3 of the
Government Code. Stated otherwise, is a community college academic senate an advisory body
of the community college district board, and has it been formed by ‘formal action’ of that board
as contemplated by the Ralph M. Brown Act?
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California community colleges are established pursuant to division 7 of title 3 of the Education
Code. (Ed. Code, § 71000 et seq.) At the state level, there is a Board of Governors of the
California Community Colleges which essentially oversees all community college districts in the
state. (Ed. Code, §§ 71000-71095.) Individual districts and their governing boards are established
pursuant to section 72000 et seq. of the Education Code. With respect to the statewide Board of
Governors, section 71079 of the Education Code provides:

*2 “The board of governors shall establish minimum procedures to be used by district governing
boards to insure to faculty and students the opportunity to express their opinions at the campus
level and to insure that these opinions are given every reasonable consideration.’

Then, with respect to each individual district governing board, section 72292 of the Education
Codeprovides:

“The district governing board shall establish rules and regulations governing student conduct.
The district governing board shall establish procedures not inconsistent with those established by
the board of governors to insure faculty and students the opportunity to express their opinions at
the campus level.’

Thus, the statewide board of governors is to establish certain minimum procedures to be used by
district governing boards and district governing boards are to establish local procedures not
inconsistent therewith which grant faculty and students the opportunity to voice their opinions.

The statewide Board of Governors has carried out its legislative mandate as above stated by
adoptingsections 53200-53206 of title 5 of the California Administrative Code. These sections
provide for the establishment of academic senates at the district level, and provide for their
powers, duties and functions.

Section 53200, subdivision (b) of these administrative regulations defines the terms ‘academic
senate’ and ‘faculty council’ to mean

‘... an organization formed in accordance with . . . [the regulations] whose primary function is,
as the representative of the faculty, to make recommendations to the administration of a college
and to the governing board of a district with respect to academic and professional matters.’
(Emphasis added.)

Similarly, section 53203 of the administrative regulations provides:

‘After consultation with the administration of its community college, the academic senate or
faculty council may present its written views and recommendations to the governing board. The
governing board shall consider and respond to such views and recommendations.” (Emphasis
added.) :
Accordingly, it is clear that an academic senate is an advisory body to the local governing board
of a California community college district, the ‘legislative body’ of such a district. Thus, an
academic senate meets the initial test of section 54952.3 of the Ralph M. Brown Act of being ‘an
advisory commission, advisory committee, or advisory body of a local agency,’ that is, of the
community college district.

Less clear is whether an academic senate, as such an ‘advisory body,” meets the second
requirement ofsection 54952.3 of the Government Code. Such requirement is that it be ‘created
by charter, ordinance, resolution or by any similar formal action of a legislative body or member
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of a legislative body of a local agency.’” Section 53201 of title 5 of the California Administrative
Code states:

‘In order that the faculty may have formal and effective procedure for participating in the
formation of district policies on academic and professional matters, an academic senate or
faculty council may be established at the college and/or district level.’

*3 Section 53202 of title 5 of the California Administrative Code then sets forth the procedure
for forming an academic senate. It provides:

“The following procedure shall be used to establish an academic senate or faculty council:

‘(a) The faculty of a community college shall vote by secret ballot to form an academic senate or
faculty council.

‘(b) In multi-college districts, the faculty of the district colleges may vote whether or not to form
a district academic senate. Such vote shall be by secret ballot.

‘(c) The governing board of the district shall recognize the academic senate or faculty council
and authorize the faculty to:

‘(1) Fix and amend by vote of the faculty the composition, structure, and procedures of the
academic senate or faculty council.

‘(2) Provide for the selection, in accordance with accepted democratic election procedures, the
members of the academic senate or faculty council.

‘(d) The faculty may provide for the membership of part-time faculty members in the academic
senate or faculty council.

‘(e) In the absence of any full-time faculty members in a community college, the part-time
faculty of such community college may form an academic senate or faculty council with the
same functions as stated in 35200(b) and 53201.’

Accordingly, an academic senate is not formed ‘by charter, ordinance or resolution’ of the
district board in the sense that a single act of the board, ipso facto, establishes the body. Thus, the
ultimate issue is whether it can be said to have been formed ‘by any similar formal action’ of the
‘legislative body,’ that is, the district governing board, within the meaning of the Ralph M.
Brown Act. :

At first blush, one might conclude that an academic senate is formed not by the district board,
but by vote of the faculty of the community college or colleges. However, reference to section
53202 of'title S of the California Administrative Code, subdivision (c)(1) and (2), supra,
discloses that certain steps or actions are also required of the district board after the faculty vote.
Furthermore, it is to be recalled that the administrative regulations with respect to formation of
these bodies, as well as locally mandated regulations (see Education Code, secs.

71079 and 72292, supra), have been adopted and are adopted to satisfy requirements of the law.
These requirements are that procedures be established ‘to be used by district governing boards'
which provide for the expression of opinions of faculty and students. Consequently, it can be
said that the establishment of an academic senate is attributable to the district board as well as to
the faculty by its vote.

In this respect, the following language in the recent decision, Joiner v, City of Sebastopol (1981)
125 Cal.App.3d 799, 805, is germane. It sets forth the approach to be taken as to the
interpretation of ‘formal action’ as used in section 54952.3 of the Govemnment Code. Such is that
the section be construed broadly. (Id. at p. 805. fn.5.) The court reasoned:
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*4 ‘We conclude also on the basis of undisputed facts that the proposed committee was ‘created
by ... formal action’ of the city council. Respondent concedes that the city council, though it did
not formally adopt a resolution, nevertheless took ‘formal action’ when it designated two of its
members to meet with two planning commission members. It follows (since that designation was
pursuant to a unanimously approved plan) that the city council also took ‘formal action’ when it
adopted the proposed agenda for the meeting, i.e., that the group which was to meet would
interview applicants and report back to the city council with recommendations. And, since the
city council instigated that procedure as a means of fulfilling its responsibility to fill a vacancy
on the planning commission, the ‘creation’ of the committee must be attributed to the council's
action. The fact that the procedure was contingent upon the planning commission's compliance
does not detract from that conclusion. A contrary view would lead to the unacceptable
conclusion that a legislative body which desired to evade the strictures of Government Code
section 54952.3 could do so simply by declaring that the existence of an advisory committee
including nonmembers of the governing body was contingent upon the nonmembers being
willing to serve.’

Accordingly, by a parity of reasoning, it would seem that the legally mandated joint action to be
taken by the faculty of a community college and a district board in establishing an academic
senate constitutes the requisite ‘formal action’ contemplated by section 54952.3 of the
Government Code. We, therefore, conclude that an academic senate of a California Community
College is an advisory body within the meaning of section 54952.3 of the Government Code, and
its meetings fall within the open meeting requirements of the Ralph M. Brown Act. [FN1]

JOHN K. VAN DE KAMP
Attorney General

CLAYTON P. ROCHE
Deputy Attorney General

[EN1] We therefore do not reach or discuss the question whether, if it is not such an ‘advisory
body,” it would, however, meet another definition of ‘legislative body’ set forth in the Ralph M.
Brown Act. (See Gov. Code, §§ 54952, 54952.2, 54952.5.)
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United States Court of Appeals,
Ninth Circuit.
Ken BLAIR, Plaintiff-Appellant,
v.

BETHEL SCHOOL DISTRICT, a municipal corporation; Tom Seigel, superintendent of Bethel
School District and in his individual capacity and his marital community; Jane Doe Seigel;
Brenda Rogers, president of the Bethel School District school board and in her individual
capacity and her marital community; John Doe Rogers; Susan Smith, vice president of the Bethel
School District school board in her individual capacity and her marital community; John Doe
Smith; John Manning, board member of the Bethel School District school board in his individual
capacity and his marital community; Jane Doe Manning, Defendants-Appellees.

No. 08-35895.
Argued and Submitted Oct. 16, 2009,
Filed June 14, 2010.

Background: Former vice president of public school board brought § 1983 action against school
district, district's superintendent, board's president, and others, alleging he was removed as
board's vice president in retaliation for exercising his First Amendment rights to free speech and
petition. The United States District Court for the Western District of Washington, Franklin D.
Burgess, J., 2008 WL 4740159.granted defendants' motion for surnmary judgment, and vice
president appealed.

Holding: The Court of Appeals, Burns, District Judge, held that removal of vice president from
titular position on public school board did not violate First Amendment right to free speech.

Affirmed.
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The First Amendment does not succor casualties of the regular functioning of the political
process.U.S.C.A. Const. Amend. 1.

*542 Paul A. Lindenmuth, Law Offices of Ben F. Barcus & Associates, PLL.C, Tacoma, WA, for
the plaintiff-appellant.

William A. Coats and Daniel C. Montopoli, Vandeberg Johnson & Gandara, Tacoma, WA, for
the defendants-appellees.

Appeal from the United States District Court for the Western District of Washington, Franklin D.
Burgess, District Judge, Presiding. D.C. No. CV-08-5181-FDB.

Before: JOHNNIE B. RAWLINSON and CONSUELO M. CALLAHAN, Circuit Judges,

and LARRY A. BURNS, ™ District Judge.

FN* The Honorable Larry Alan Burns, District Judge for the Southern District of California,
sitting by designation.
BURNS, District Judge:

Ken Blair maintains his First Amendment rights were violated when his fellow school board
members voted to remove him as their vice president because of his relentless criticism of the
school district's superintendent. The district court disagreed, and so do we. To be sure, the First
Amendment protects Blair's discordant speech as a general matter; it does not, however,
immunize him from the political fallout of what he says.

I
BACKGROUND

Blair has served as a publicly elected member of the Bethel School District School Board
since 1999. There are four other Board members, who are also publicly elected. The members of
the Board elect their own president, vice president, and legislative representative. Blair has
served in each position over the years, but most recently, until October 2007, he was the Board's
vice president.

Defendant-Appellee Tom Seigel was hired as superintendent of the Bethel School District in
2000. Blair has been a persistent critic of Seigel almost from the beginning, repeatedly
impugning his integrity and competence. There are many examples, but one makes the point:
early in Seigel's first term, Blair apparently insinuated to the Board and to the State Auditor that
Seigel was defrauding the school district by requesting reimbursement for his moving expenses
when in fact Seigel had been moved by the military. Blair is apparently the only Board member
who is dissatisfied with Seigel, and since 2005 he has consistently voted against renewing
Seigel's contract.

On September 25, 2007, the Board voted 4-1 to extend Seigel's contract and raise his pay.
Blair was the lone dissenter. The next day, he explained his dissenting vote to a newspaper
reporter, who then quoted Blair in a story saying, “My biggest issue with the superintendent is
trust.... I have too many examples to say he's doing a good job.”
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*543 Blair's statements to the reporter were the last straw for his fellow Board members, and
on October 9, 2007 they voted to remove him as vice president. Blair then sued the Bethel
School District, Seigel, and the other Board members under 42 U.S.C. § 1983, alleging that he
was retaliated against for exercising his First Amendment rights to free speech and petition. The
district court granted summary judgment for the defendants, finding the Board's action didn't
prevent Blair from continuing to speak out, vote his conscience, and serve his constituents as a
member of the Board. We agree with this finding, and with the district court's more general
conclusion that the First Amendment doesn't shield public figures from the give-and-take of the
political process.

I
DISCUSSION

[11 o [21 4 L}]L‘.’f [4] o 51 A The First Amendment forbids government officials from
retaliating against individuals for speaking out. Hartman v. Moore, 547 U.S. 250, 256, 126 S.Ct.
1695, 164 L.Ed.2d 441 (2006); see also Gibson v. United States, 781 F.2d 1334, 1338 (9th
Cir.1986). To recover under § 1983 for such retaliation, a plaintiff must prove: (1) he engaged in
constitutionally protected activity; (2) as a result, he was subjected to adverse action by the
defendant that would chill a person of ordinary firmness from continuing to engage in the
protected activity; P and (3) there was a substantial causal relationship between the
constitutionally protected activity and the adverse action.See Pinard v. Clatskanie School Dist.
6J. 467 F.3d 755, 770 (9th Cir.2006). Here, it is uncontested that Blair's votes as a Board
member and his statements to the newspaper were protected by the First Amendment, and that
Blair's advocacy against Seigel was the cause for the Board's decision to remove him from the
vice president position. It is also uncontested that the members of the Board are “state
actors.” ™2 Were this a typical First Amendment retaliation case, we would be left to evaluate
only whether the Board's action would chill a person of ordinary firmness from continuing to
speak out.

FNI1. The district court held that “in order for governmental action to trigger First Amendment
scrutiny, it must carry consequences that infringe upon protected speech.” Blair v. Bethel Sch.
Dist.. No. C08-5181, 2008 WL 4740159 at *3 (W.D.Wash. Oct.24, 2008) (citation omitted). Just
to be clear, we do not require acfual infringement in retaliation cases. Rather, “[i]n a First
Amendment retaliation case, an adverse ... action is an act that is reasonably likely to deter
employees from engaging in constitutionally protected speech.” Coszalter v. City of Salem, 320
F.3d 968. 970 (9th Cir.2003) (emphasis added). Put differently, the question is whether the
alleged retaliation would “chill or silence a person of ordinary firmness” from continuing to
speak out. Mendocino Envil. Ctr, v. Mendocino County, 192 F.3d 1283, 1300 (9th Cir.1999).

FN2. To be liable under § 1983, a government official must be “acting, purporting, or pretending
to act in the performance of his or her official duties.” McDade v. West, 223 F.3d 1135, 1140
(9th Cir.2000). Although it is not obvious to us that the election (or demotion) of board officers
is an official duty of the Board members-in the same category, for example, as overseeing the
hiring of teachers and making curriculum decisions-we assume the Board members were state
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actors because the issue is undisputed here. See Anderson v. Warner,451 F.3d 1063, 1068 (9th
Cir.2006) (whether an officer acts under state law turns on the nature and circumstances of his
conduct).

But Blair's case is not a typical First Amendment retaliation case. What's different here is the
“adverse action” Blair is challenging was taken by his peers in the political arena. The record
makes clear that Blair's fellow Board members wanted *544 a vice president who shared their
views. Because Blair didn't, they removed him by a procedurally legitimate vote. The peculiar
context in which Blair's case arises distinguishes it from the ordinary retaliation case in three
crucial ways.

6] M FE irst, the adverse action Blair complains of was a rather minor indignity, and de
minimis deprivations of benefits and privileges on account of one's speech do not give rise to a
First Amendment claim. Rather, for adverse, retaliatory actions to offend the First Amendment,
they must be of a nature that would stifle someone from speaking out, The most familiar adverse
actions are “exercise{s] of governmental power” that are “regulatory, proscriptive, or compulsory
in nature” and have the effect of punishing someone for his or her speech. Laird v. Tatum, 408
U.S.1,11.92S.Ct. 2318, 33 L.Ed.2d 154 (1972).

The prototypical plaintiff in these cases is a government worker who loses his job as a resuit
of some public communication critical of the government entity for whom he
works, e.g., Pickering v. Bd. of Educ. of Township High Sch. Dist., 391 U.S. 563. 564. 88 S.Ct.
1731, 20 L.Ed.2d 811 (1968) (teacher dismissed by the Board of Education after sending a letter
critical of the Board to a local newspaper), or a regulated entity that is stripped of its business
license after engaging in speech that displeases the regulator, e.g., CarePartners, LLC v.
Lashway, 545 F.3d 867, 871 (9th Cir.2008) (boarding home operators engaged in lobbying and
other speech and petition activities which they alleged led to retaliation by the regulators), or a
prisoner who is retaliated against by prison officials for filing grievances or initiating actions in
court, e.g, Bruce v. Yist. 351 F.3d 1283, 1286 (9th Cir.2003) (prison officials allegedly retaliated
against prisoner on the basis of his jailhouse lawyering activities), or citizens who are allegedly
targeted by law enforcement because of their political speech activities, e.g., Mendocino Envtl.
Crr., 192 F.3d at 1288-89(police officers sued for engaging in conspiracy to falsely accuse
political activists of a crime in an effort to inhibit their political activities).

Blair has little in common with these prototypical plaintiffs. Through the ordinary functioning
of the democratic process, he was removed from a titular position on a school board by the very
people who elected him to the position in the first place. The Board's objective in stripping Blair
of his leadership position, ostensibly, wasn't to punish him for his advocacy but instead to put in
place a vice president who better represented the majority view. But even if the Board's intent
was to play political hardball in response to Blair's advocacy, his authority as a member of the
Board was unaffected; despite his removal as Board vice president, he retained the full range of
rights and prerogatives that came with having been publicly elected. The district court found
Blair's removal from the Board leadership position didn't chill his speech, and the record
supports that finding.
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il o Second, as the district court intuited, more is fair in electoral politics than in other
contexts. It is common for political bodies to have internal leadership structures and for members
of those bodies to be openly partisan in voting for and against one another for leadership
positions. In fact, we expectpolitical officials to cast votes in internal elections in a manner that
is, technically speaking, retaliatory,i.e., to vote against candidates whose views differ from their
own. Indeed, an internal political leadership election is often a referendum on the majority point
of view. Yet, to accept Blair's argument is to hold that the First Amendment prohibits elected
officials from voting against candidates whose speech or views *545 they don't
embrace.™ Experience and political reality convince us this argument goes too far; the First
Amendment does not succor casualties of the regular functioning of the political process ™

FN3. Blair argues his speech deserves enhanced protection because it was political speech that
exposed corruption, mismanagement and waste within the Bethel School District. It is true that
“[p]olitical speech lies at the core of the First Amendment's protections.” Kaplan v. County of
Los Angeles, 894 F.2d 1076. 1079 (9th Cir.1990). However, we have limited the heightened
protection of speech on matters of public concern to private citizens and government employees
speaking as private citizens. See, e.g., Posey v. Lake Pend Oreille Dist. No. 84, 546 F.3d 1121
1123 (9th Cir.2008) (involving a high school “security specialist” who voiced concemns about a
school district's safety and emergency policies). No equivalent protection has been extended to
government officials engaged in the give-and-take of politics.

FN4. To be very clear, we do not suggest that the retaliatory acts of elected officials against their
own can never violate the Constitution. Obviously, they can. See Bornd v. Floyd, 385U.S. 116

87 S.Ct. 339, 17 L.Ed.2d 235 (1966). In Bond, the plaintiff had been popularly elected to the
Georgia House of Representatives, but was blocked from taking office by a vote of his peers on
the trumped-up ground he could not, in good faith, take the requisite oath of office to support the
Constitution. Id. at 118, 87 S.Ct. 339. The refusal to seat Bond was retaliatory and had the effect,
deleterious to democracy, of nullifying a popular vote. Jd. at 136-37. 87 S.Ct. 339. This would be
a different case had Blair's peers somehow managed to vote him off the Board or deprive him of
authority he enjoyed by virtue of his popular election-but they didn't. Bond and Blair have little
more in common than the enmity of their peers.

To lend perspective to this point, we conceive little difference between what the Board's
internal vote against Blair accomplished and what voters in a general public election might do if
they too were disaffected by Blair's advocacy. In other words, it wouldn't have been
controversial in the least-and certainly not a violation of the First Amendment-had Blair's
constituents refused to support his reelection on account of his outspoken opposition to
Superintendent Seigel. We see no reason the Board members' votes here should be regulated in a
way that the general public's are not.

Third, it is significant that Blair isn't the only party in this case whose interests implicate First
Amendment concerns. To the contrary, we assume all of the Board members have a protected
interest in speaking out and voting their conscience on the important issues they confront-issues
like teachers' pay, curriculum policy, and allocation of education resources. The First Circuit has
recognized this point explicitly: “Voting by members of municipal boards, commissions, and
authorities comes within the heartland of First Amendment doctrine, and the status of public
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officials’ votes as constitutionally protected speech [is] established beyond peradventure of doubt
... Stella v, Kelley, 63 F.3d 71, 75 (1st Cir.1995). Blair offers no rationale for why this
assumption does not apply to the Board's vote on the seemingly less important infernal matter of
who among them is best to fill certain titular, leadership positions.

Here, the vote to remove Blair as Board vice president communicated to Blair and to the
public that the Board majority viewed Seigel's performance very differently from the way Blair
saw it, and wanted to distance itself from Blair's criticism of the superintendent. The point isn't
that the vote against Blair was protected speech simply because it was expressive. Almost all
retaliatory actions can be said to be expressive, including those that are manifestly
unconstitutional. But, while Blair certainly had a First Amendment right to criticize Seigel and
vote against *546 his retention as superintendent, his fellow Board members had the
corresponding right to replace Blair with someone who, in their view, represented the majority
view of the Board.

While this is the first time our circuit has considered a First Amendment retaliation claim that
arises in the context of the political process and public debate, both the Sixth Circuit and the
Tenth Circuit have evaluated similar claims. In Zilich v. Longo, 34 F.3d 359, 361 (6th Cir.1994),
the defendants were city council members who passed a resolution stating that an outgoing
council member who had been a thom in their side had never been qualified to hold office. The
outgoing member sued on the ground the resolution was retaliation for his political opposition to
the mayor. Id_at 363. The Sixth Circuit rejected the claim, recognizing that “[v]oting on
legislative resolutions expressing political viewpoints may itself be protected speech,” and
concluding, “[a] legislative body does not violate the First Amendment when some members cast
their votes in opposition to other members out of political spite or for partisan, political, or
ideological reasons.” Jd.

Similarly, in Phelan v. Laramie County Cmty. Coll. Bd., 235 F.3d 1243, 1245-46 (10th
Cir.2000), a community college board censured one of its trustees for violating an ethics policy
by placing a newspaper ad encouraging the public to vote against a pending measure. The
censured trustee sued, but the Tenth Circuit held that “[i]n censuring Ms. Phelan, Board
members sought only to voice their opinion that she violated the ethics policy and to ask that she
not engage in similar conduct in the future.” Id. at 1248.

We agree with the analysis of the Sixth Circuit in Zjlich and the Tenth Circuit
in Phelan. Blair's removal from the titular position of Board vice president is, for First
Amendment purposes, analogous to the condemning resolution in Zilich and the censure
in Phelan, and those decisions support our conclusion here. Disagreement is endemic to politics,
and naturally plays out in how votes are cast. While the impetus to remove Blair as Bethel
School Board vice president undoubtedly stemmed from his contrarian advocacy against Siegel,
the Board's action did not amount to retaliation in violation of the First Amendment.
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Office of the Attomey General
State of California
Opinion No. 00-1210

*] November 14, 2001

THE HONORABLE DION ARONER
MEMBER OF THE STATE ASSEMBLY

THE HONORABLE DION ARONER, MEMBER OF THE STATE ASSEMBLY, has requested
an opinion on the following question

Is a city required under the federal Americans with Disabilities Act to provide, as an
accommodation for a disabled member of its city council or an advisory board who is unable to
attend a regularly scheduled meeting of the council or board, a teleconferencing connection at

the member's place of residence where members of the public would not be permitted to be
present?

CONCLUSION

A city is not required under the federal Americans with Disabilities Act to provide, as an
accommodation for a disabled member of its city council or an advisory board who is unable to
attend a regularly scheduled meeting of the council or board, a teleconferencing connection at
the member's place of residence where members of the public would not be permitted to be
present.

ANALYSIS

We are asked whether a city is required under the federal Americans with Disabilities Act (42
U.S.C. §§ 12101-12213; “ADA™) [EN1] to provide a teleconferencing connection for a member
of the city council or a city advisory board unable to attend a council or board meeting due to a
disability where the teleconferencing site would not be made available for members of the public
to attend. We conclude that a city is not so required by federal law.

Title I (§§ 12111-12117) of the ADA pertains to employment practices. [FN2] For our purposes,
the principal prohibition of title I is found in section 12112

“(a) General rule

“No covered entity shall discriminate against a qualified individual with a disability because of
the disability of such individual in regard to job application procedures, the hiring, advancement,
or discharge of employees, employee compensation, job training, and other terms, conditions,
and privileges of employment.

“(b) Construction

“As used in subsection (a) of this section, the term ‘discriminate’ includes—
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Ethics Law Principles
for Public Se
KEY THINGS TO KNOW

vants:

Note that the following are not statements of law, but rather principles the law is designed to achieve.

The goal in providing this list is to identify the kinds of issues addressed by public service ethics laws.

If an issue arises under these principles, public officials should consult agency counsel.

Personal Financial Gain Laws

Generally speaking, California law says public officials:

» cannot request, receive or agree to receive
anything of value or other advantages in exchange
for a decision.

» Must disclose their financial interests to the public.

» Must disqualify themselves from participating in
decisions that may affect {positively or negatively)
their financial interests.

» Cannot have an interest in a contract made by
their agency.

» Cannot be involved in agency decisions that affect
an official’s future employer.

» Cannot lobby thelr agency for pay for a year
following their departure from the agency.

Perk Issues: Including Compensation,
Use of Public Resources and Gift Laws

Generally speaking, California law says public officials:

» Receive limited compensation for their service to
the public.

» Cannot receive compensation for speaking, writing
an article or attending a conference.

» Are reimbursed for only those expenses allowed in
agency expense reimbursement policies because
those expenses have a demanstrable public purpose
and necessity.

» Cannot use public agency resources (money, travel
expenses, staff time and agency equipment) for
personal or political purposes.

» Cannot send mass mailings at public expense.
» Caninot make gifts of public resources or funds.

For more information on thase principles, see wwaw.ca-ilg.org/Ethicsiaws,
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» Must disclose all gifts received of $50 or more
and may not receive gifts aggregating to over
$440 (2013-14 proposed) from a single source in
a given year.

» May only accept free trips and travel expenses
under limited circumstances.

» May not accept free or discounted transportation
from transportation cormpanies.

» May not use campaign funds for personal benefits
not directly related to a political, legislative or
governmental purpose.

Iransparency Laws

Generally speaking, California law says public officials:

» Disclose their economic interests when they take
office, annually while they are in office and when
they leave office. These economic interests include
such kinds of interests as: sources of income,
property ownership, investments, certain family
members' interests, business interests, loans,
contracts and gifts received.

Disclose information about who has agreed to
commit significant resources ($5,000 or more) to
legislative, governmental or charitable purposes at
an elected official’s request.

p

&

p>

=

Disclose campaign contributjons.

)

>

Conduct the public’'s business in open and
publicized meetings, except for the limited
circumstances when the law aliows
closed sessions.

» Allow the public to participate in meeting,
listenening to the public's views before decisions
are made.

» Allow public inspection of documents and records
generated by public agencies, except when non-
disclosure is specifically autharized by law.

» Disclose gifts given to the public agency and how
they are ultimately used.

Fair Process Laws and Merit-Based
Decision-Making

Generally speaking, California law says
public officials;

» Cannot receive loans from those within the agency
or with whom the agency contracts; loans from
others must meet certain requirements.

» Cannot engage in vote-trading.

» Have a responsibility to assure fair and competitive
agency contracting processes.

» Cannot participate in quasi-judicial proceedings in
which they have a strong bias with respect to the
parties or facts.

» Must conduct public hearings in accordance with
fair process principles.

» Cannot participate in decisions that will benefit their
immediate family (spouse or domestic partner and
dependent children).

» Cannot simultaneously hold certain public offices or
engage in other outside activities that would subject
them to conflicting loyalties.

» Cannot participate in entitiement proceedings—
such as land use permits—involving campaign
contributors (does not apply to elected bodies).

» Cannot solicit campaign contributions of mare than
$250 from permit applicants while an application is
pending and for three months after a decision
(if sitting on an appointed body}.

» Cannot solicit agency employee support for their
political causes.

» Cannot retaliate against those who whistle-biow,
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Laws Prohibiting Bribery

Penal Code § 68. Bribes; executive or ministerial officers, employees, or appointees; asking or
receiving; punishment

(a) Every executive or ministerial officer, employee, or appointee of the State of California, a
county or city therein, or a political subdivision thereof, who asks, receives, or agrees to receive,
any bribe, upon any agreement or understanding that his or her vote, opinion, or action upon any
matter then pending, or that may be brought before him or her in his or her official capacity, shall
be influenced thereby, is punishable by imprisonment in the state prison for two, three, or four
years and, in cases in which no bribe has been actually received, by a restitution fine of not less
than two thousand dollars ($2,000) or not more than ten thousand dollars ($10,000) or, in cases
in which a bribe was actually received, by a restitution fine of at least the actual amount of the
bribe received or two thousand dollars ($2,000), whichever is greater, or any larger amount of
not more than double the amount of any bribe received or ten thousand dollars ($10,000),
whichever is greater, and, in addition thereto, forfeits his or her office, employment, or
appointment, and is forever disqualified from holding any office, employment, or appointment,
in this state.

(b) In imposing a restitution fine pursuant to this section, the court shall consider the defendant's
ability to pay the fine.
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Education Code § 72530. Prohibited activities; misdemeanor; contract or appointment
voidness

(a) The offering of any valuable thing to any member of the governing board of any community
college district, with the intent to influence his or her action in regard to the granting of any
instructor's certificate, the appointment of any instructor, superintendent, or other officer or
employee, the adoption of any textbook, or the making of any contract to which the board of
which he or she is a member is a party, or the acceptance by any member of the governing board
of any valuable thing, with corrupt intent, is a misdemeanor.

(b) Any contract or appointment obtained from the governing board of any community college
district by corrupt means is void.

Education Code § 72533. Prohibitions applicable to members of governing boards of
community college districts and citizens' oversight committees

The prohibitions contained in Article 4 (commencing with Section 1090) and Article 4.7

(commencing with Section 1125) of Division 4 of Title 1 of the Government Code are applicable
to members of governing boards of community college districts and to members of citizens'

oversight committees appointed by those governing boards pursuant to Chapter 1.5 (commencing
with Section 15264) of Part 10.
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Misuse of Public Funds

Penal Code § 424. Embezzlement and falsification of accounts by public officers;
misappropriation; unauthorized loan, use or private profit; failure to pay over or transfer public
moneys; punishment

(a) Each officer of this state, or of any county, city, town, or district of this state, and every other
person charged with the receipt, safekeeping, transfer, or disbursement of public moneys, who
either:

1. Without authority of law, appropriates the same, or any portion thereof, to his or her own use,
or to the use of another; or,

2. Loans the same or any portion thereof; makes any profit out of, or uses the same for any
purpose not authorized by law; or,

3. Knowingly keeps any false account, or makes any false entry or erasure in any account of or
relating to the same; or,

4. Fraudulently alters, falsifies, conceals, destroys, or obliterates any account; or,

5. Willfully refuses or omits to pay over, on demand, any public moneys in his or her hands,
upon the presentation of a draft, order, or warrant drawn upon these moneys by competent
authority; or,

6. Willfully omits to transfer the same, when transfer is required by law; or,

7. Willfully omits or refuses to pay over to any officer or person authorized by law to receive the
same, any money received by him or her under any duty imposed by law so to pay over the
same;--

Is punishable by imprisonment in the state prison for two, three, or four years, and is disqualified
from holding any office in this state.

(b) As used in this section, “public moneys” includes the proceeds derived from the sale of bonds
or other evidence or indebtedness authorized by the legislative body of any city, county, district,
or public agency.

(c) This section does not apply to the incidental and minimal use of public resources authorized
by Section 8314 of the Government Code.

Government Code § 8314. Use of public resources for unauthorized purposes
(a) It is unlawful for any elected state or local officer, including any state or local appointee,

employee, or consultant, to use or permit others to use public resources for a campaign activity,
or personal or other purposes which are not authorized by law.
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(b) For purposes of this section:

(1) “Personal purpose” means those activities the purpose of which is for personal enjoyment,
private gain or advantage, or an outside endeavor not related to state business. “Personal
purpose” does not include the incidental and minimal use of public resources, such as equipment
or office space, for personal purposes, including an occasional telephone call.

(2) “Campaign activity” means an activity constituting a contribution as defined in Section
82015 or an expenditure as defined in Section 82025. “Campaign activity”” does not include the
incidental and minimal use of public resources, such as equipment or office space, for campaign
purposes, including the referral of unsolicited political mail, telephone calls, and visitors to
private political entities.

(3) “Public resources” means any property or asset owned by the state or any local agency,
including, but not limited to, land, buildings, facilities, funds, equipment, supplies, telephones,
computers, vehicles, travel, and state-compensated time.

(4) “Use” means a use of public resources which is substantial enough to result in a gain or
advantage to the user or a loss to the state or any local agency for which a monetary value may
be estimated.

(c)(1) Any person who intentionally or negligently violates this section is liable for a civil
penalty not to exceed one thousand dollars ($1,000) for each day on which a violation occurs,
plus three times the value of the unlawful use of public resources. The penalty shall be assessed
and recovered in a civil action brought in the name of the people of the State of California by the
Attorney General or by any district attorney or any city attorney of a city having a population in
excess of 750,000. If two or more persons are responsible for any violation, they shall be jointly
and severally liable for the penalty.

(2) If the action is brought by the Attorney General, the moneys recovered shall be paid into the
General Fund. If the action is brought by a district attorney, the moneys recovered shall be paid
to the treasurer of the county in which the judgment was entered. If the action is brought by a
city attorney, the moneys recovered shall be paid to the treasurer of that city.

(3) No civil action alleging a violation of this section may be commenced more than four years
after the date the alleged violation occurred.

(d) Nothing in this section shall prohibit the use of public resources for providing information to
the public about the possible effects of any bond issue or other ballot measure on state activities,
operations, or policies, provided that (1) the informational activities are otherwise authorized by
the constitution or laws of this state, and (2) the information provided constitutes a fair and
impartial presentation of relevant facts to aid the electorate in reaching an informed judgment
regarding the bond issue or ballot measure.
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(e) The incidental and minimal use of public resources by an elected state or local officer,
including any state or local appointee, employee, or consultant, pursuant to this section shall not
be subject to prosecution under Section 424 of the Penal Code.
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Prohibitions Against Acceptance of Free or Discounted Transportation by Transportation
Companies

Cal. Const., Art. XII, § 7. A transportation company may not grant free passes or discounts to
anyone holding an office in this State; and the acceptance of a pass or discount by a public
officer, other than a Public Utilities Commissioner, shall work a forfeiture of that office. A
Public Utilities Commissioner may not hold an official relation to nor have a financial interest in
a person or corporation subject to regulation by the commission.
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INSTITUTE ror
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PUBLIC SERVICE ETHICS

Everyday Ethics for Local Officials

Let’s Not Make a Deal: Vote-Trading and Similar
Practices Raise Legal and Ethical Issues

February 2007

QUESTION

I am a newly elected official. When I ran for office, I pledged to support a certain policy
I'll call "X." After working with staff at our agency, a resolution to do X is now pending
before our governing body.

One of my colleagues called me yesterday and said that he would vote for resolution "X"
if Iwould vote for "Y," a cause he’s championing. I confess I was taken aback and very
uncomfortable. Am I right to be concerned?

ANSWER

Yes, you are right to be concerned. There are a number of issues to be aware of in such a
situation.

First, when your constituents elected you, they elected you to use your best judgment on
all issues that come before you. That means that you have a responsibility to vote only for
proposals that you genuinely believe are in the public’s interests.

Any time a public official considers something other than the public’s best interests in
making a decision, that official falls short of both legal and ethical obligations to his or
her constituents. An easy example is when an official votes for something in exchange
for money - everyone understands that such a practice is a bribe, which of course is a
crime.

Vote-Trading is a Felony

Perhaps less well-known is the fact that vote-trading is also a crime for both state and

local officials. Vote-trading for state officials has been a crime for some time, as have
other improper influences on the legislative process.' Recent amendments to the Penal
Code extended the prohibition to local officials:*

1400 K Street, Suite 205 « Sacramento, CA 95814 -+« 916.658.8208 - F 916.444.7535 -
www.ca-ilg.org
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Everyday Ethics for Local Officials
Let's Not Make a Deal: Vote-Trading and Similar :
Practices Raise Legal and Ethical Issues February 2007

[Alny member of the legislative body of a city, county, city and county, school
district, or other special district, who ... gives, or offers or promises to give, any
official vote in consideration that ... another member of the legislative body ...
shall give this vote either upon the same or another question, is punishable by
imprisonment in the state prison for two, three, or four years and ... by a
restitution fine of not less than $2,000 or not more than $10,000.3

To underscore the seriousness of the offense, vote-trading (like other forms of bribery
and crimes against the legislative power) also subjects an official to forfeiture of office
and forever being disqualified from holding office.!

Like bribery, vote-trading is a form of quid pro quo (you do this for me, Ill do that for

you). Quid pro quos are always legally risky and fall short of ethical standards for public
officials.

The Ethics of Vote-Trading and Similar Legislative Strategies

Why are quid pro quos a bad thing? Isn’t cooperation and compromise with colleagues a
good thing?

Let’s look at the much maligned practice of "earmarking" in Congress. Earmarking is the
process of designating funds for certain local projects in appropriations legislation. The
system survives on a similar sort of "you-scratch-my-back, I'li-scratch-yours" mentality
that results in the expenditure of billions of dollars of taxpayer resources. According to

Institute for Local Government 2
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B IF | GET INTO TROUBLE, CAN THE AGENCY PAY MY DEFENSE?
Don’t count on it. To provide a defense in a criminal action, for example, the agency must find that:

1. The criminal action or proceeding is brought on account of an act or omission in the official's
service fo the public entity;

2. Such defense would be in the best interests of the public eniity; and

3. The individual's actions were in good faith, without actual malice and in the apparent interests of
the public entity.®*

if the issue is the failure to disclose financial interests, for example, it may be particularly difficult for
the agency to make the last finding—that the failure was in the apparent interests of the public entity.
Moreover, even if the agency could make these findings, it doesn't have to. There may be strong
political pressures not to.

Similarly, an agency may refuse to provide a defense in a civil action if it finds the actions in question
related to corruption or fraud.® Also, public agencies are not responsibie for damage awards
" designed to punish or make an example of someone.*

Note that, in these situations, the agency’s attorney is not an individual public official's attorney, with
attendant protections for attorney-client confidences. The agency attorney’s obligations are to the
entity as a whole — not to any one official in that agency.™




CONFLICT
OF INTEREST

Governing Board Special Mecting
February 20, 2013




Contractual Conflicts of Interest

Government Code § 1090. Conflicts of interest contracts, sales and purchases

Members of the Legislature, state, county, district, judicial district, and city officers or
employees shall not be financially interested in any contract made by them in their official
capacity, or by any body or board of which they are members. Nor shall state, county, district,
judicial district, and city officers or employees be purchasers at any sale or vendors at any
purchase made by them in their official capacity.

As used in this article, “district” means any agency of the state formed pursuant to general law or
special act, for the local performance of governmental or proprietary functions within limited
boundaries.

Government Code § 1090.1. Acceptance of commissions for placement of insurance

No officer or employee of the State nor any Member of the Legislature shall accept any
commission for the placement of insurance on behalf of the State.

Govemment Code § 1091. Remote interest of officer or member

(2) An officer shall not be deemed to be interested in a contract entered into by a body or board
of which the officer is a member within the meaning of this article if the officer has only a
remote interest in the contract and if the fact of that interest is disclosed to the body or board of
which the officer is a member and noted in its official records, and thereafter the body or board
authorizes, approves, or ratifies the contract in good faith by a vote of its membership sufficient
for the purpose without counting the vote or votes of the officer or member with the remote
interest.

(b) As used in this article, “remote interest” means any of the following:
(1) That of an officer or employee of a nonprofit entity exempt from taxation pursuant to Section

501(c)(3) of the Internal Revenue Code (26 U.S.C. Sec. 501(c)(3)) or a nonprofit corporation,
except as provided in paragraph (8) of subdivision (a) of Section 1091.5.

(2) That of an employee or agent of the contracting party, if the contracting party has 10 or more
other employees and if the officer was an employee or agent of that contracting party for at least
three years prior to the officer initially accepting his or her office and the officer owns less than 3
percent of the shares of stock of the contracting party; and the employee or agent is not an officer
or director of the contracting party and did not directly participate in formulating the bid of the
contracting party.

For purposes of this paragraph, time of employment with the contracting party by the officer

shall be counted in computing the three-year period specified in this paragraph even though the
contracting party has been converted from one form of business organization to a different form
of business organization within three years of the initial taking of office by the officer. Time of
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employment in that case shall be counted only if, after the transfer or change in organization, the
real or ultimate ownership of the contracting party is the same or substantially similar to that
which existed before the transfer or change in organization. For purposes of this paragraph,
stockholders, bondholders, partners, or other persons holding an interest in the contracting party
are regarded as having the “real or ultimate ownership” of the contracting party.

(3) That of an employee or agent of the contracting party, if all of the following conditions are
met:

(A) The agency of which the person is an officer is a local public agency located in a county with
a population of less than 4,000,000.

(B) The contract is competitively bid and is not for personal services.

(C) The employee or agent is not in a primary management capacity with the contracting party,
is not an officer or director of the contracting party, and holds no ownership interest in the
contracting party.

(D) The contracting party has 10 or more other employees.

(E) The employee or agent did not directly participate in formulating the bid of the contracting
party.

(F) The contracting party is the lowest responsible bidder.
(4) That of a parent in the earnings of his or her minor child for personal services.
(5) That of a landlord or tenant of the contracting party.

(6) That of an attorney of the contracting party or that of an owner, officer, employee, or agent of
a firm that renders, or has rendered, service to the contracting party in the capacity of
stockbroker, insurance agent, insurance broker, real estate agent, or real estate broker, if these
individuals have not received and will not receive remuneration, consideration, or a commission
as a result of the contract and if these individuals have an ownership interest of 10 percent or
more in the law practice or firm, stock brokerage firm, insurance firm, or real estate firm.

(7) That of a member of a nonprofit corporation formed under the Food and Agricultural Code or
a nonprofit corporation formed under the Corporations Code for the sole purpose of engaging in
the merchandising of agricultural products or the supplying of water. :

(8) That of a supplier of goods or services when those goods or services have been supplied to
the contracting party by the officer for at least five years prior to his or her election or
appointment to office.

(9) That of a person subject to the provisions of Section 1090 in any contract or agreement
entered into pursuant to the provisions of the California Land Conservation Act of 1965.
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(10) Except as provided in subdivision (b) of Section 1091.5, that of a director of, or a person
having an ownership interest of, 10 percent or more in a bank, bank holding company, or savings
and loan association with which a party to the contract has a relationship of borrower or
depositor, debtor or creditor.

(11) That of an engineer, geologist, or architect employed by a consulting engineering or
architectural firm. This paragraph applies only to an employee of a consulting firm who does not
serve in a primary management capacity, and does not apply to an officer or director of a
consulting firm.

(12) That of an elected officer otherwise subject to Section 1090, in any housing assistance
payment contract entered into pursuant to Section 8 of the United States Housing Act of 1937
(42 U.S.C. Sec. 1437f) as amended, provided that the housing assistance payment contract was
in existence before Section 1090 became applicable to the officer and will be renewed or
extended only as to the existing tenant, or, in a jurisdiction in which the rental vacancy rate is
less than 5 percent, as to new tenants in a unit previously under a Section 8 contract. This section
applies to any person who became a public official on or after November 1, 1986.

(13) That of a person receiving salary, per diem, or reimbursement for expenses from a
government entity.

(14) That of a person owning less than 3 percent of the shares of a contracting party that is a for-
profit corporation, provided that the ownership of the shares derived from the person's
employment with that corporation.

(15) That of a party to litigation involving the body or board of which the officer is a member in
connection with an agreement in which all of the following apply:

(A) The agreement is entered into as part of a settlement of litigation in which the body or board
is represented by legal counsel.

(B) After a review of the merits of the agreement and other relevant facts and circumstances, a
court of competent jurisdiction finds that the agreement serves the public interest.

(C) The interested member has recused himself or herself from all participation, direct or
indirect, in the making of the agreement on behalf of the body or board.

(16) That of a person who is an officer or employee of an investor-owned utility that is regulated
by the Public Utilities Commission with respect to a contract between the investor-owned utility
and a state, county, district, judicial district, or city body or board of which the person is a
member, if the contract requires the investor-owned utility to provide energy efficiency rebates
or other type of program to encourage energy efficiency that benefits the public when all of the
following apply:
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(A) The contract is funded by utility consumers pursuant to regulations of the Public Utilities
Commission.

(B) The contract provides no individual benefit to the person that is not also provided to the
public, and the investor-owned utility receives no direct financial profit from the contract.

(C) The person has recused himself or herself from all participation in making the contract on
behalf of the state, county, district, judicial district, or city body or board of which he or she is a
member.

(D) The contract implements a program authorized by the Public Utilities Commission.

(c) This section is not applicable to any officer interested in a contract who influences or
attempts to influence another member of the body or board of which he or she is a member to
enter into the contract.

(d) The willful failure of an officer to disclose the fact of his or her interest in a contract pursuant
to this section is punishable as provided in Section 1097. That violation does not void the
contract unless the contracting party had knowledge of the fact of the remote interest of the
officer at the time the contract was executed.

Government Code § 1091.4. Conditions giving rise to a remote interest by an officer or member
who has a financial interest in a contract

(a) As used in Section 1091, “remote interest™ also includes a person who has a financial interest
in a contract, if all of the following conditions are met:

(1) The agency of which the person is a board member is a special district serving a population
of less than 5,000 that is a landowner voter district, as defined in Section 56050, that does not
distribute water for any domestic use.

(2) The contract is for either of the following:

(A) The maintenance or repair of the district's property or facilities provided that the need for
maintenance or repair services has been widely advertised. The contract will result in materially
less expense to the district than the expense that would have resulted under reasonably available
alternatives and review of those alternatives is documented in records available for public
inspection.

(B) The acquisition of property that the governing board of the district has determined is
necessary for the district to carry out its functions at a price not exceeding the value of the
property, as determined in a record available for public inspection by an appraiser who isa
member of a recognized organization of appraisers.

(3) The person did not participate in the formulation of the contract on behalf of the district.

(4) At a public meeting, the governing body of the district, after review of written
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documentation, determines that the property acquisition or maintenance and repair services
cannot otherwise be obtained at a reasonable price and that the contract is in the best interests of
the district, and adopts a resolution stating why the contract is necessary and in the best interests
of the district.

(b) If a party to any proceeding challenges any fact or matter required by paragraph (2), (3), or
(4) of subdivision (a) to qualify as a remote interest under subdivision (a), the district shall bear
the burden of proving this fact or matter.

Government Code § 1091.5. Interests not constituting an interest in a contract

(a) An officer or employee shall not be deemed to be interested in a contract if his or her interest
is any of the following;:

(1) The ownership of less than 3 percent of the shares of a corporation for profit, provided that
the total annual income to him or her from dividends, including the value of stock dividends,
from the corporation does not exceed 5 percent of his or her total annual income, and any other
payments made to him or her by the corporation do not exceed 5 percent of his or her total
annual income.

(2) That of an officer in being reimbursed for his or her actual and necessary expenses incurred
in the performance of official duties.

(3) That of a recipient of public services generally provided by the public body or board of which
he or she is a member, on the same terms and conditions as if he or she were not a member of the
body or board.

(4) That of a landlord or tenant of the contracting party if the contracting party is the federal
government or any federal department or agency, this state or an adjoining state, any department
or agency of this state or an adjoining state, any county or city of this state or an adjoining state,
or any public corporation or special, judicial, or other public district of this state or an adjoining
state unless the subject matter of the contract is the property in which the officer or employee has
the interest as landlord or tenant in which event his or her interest shall be deemed a remote
interest within the meaning of, and subject to, the provisions of Section 1091.

(5) That of a tenant in a public housing authority created pursuant to Part 2 (commencing

with Section 34200) of Division 24 of the Health and Safety Code in which he or she serves as a
member of the board of commissioners of the authority or of a community development
commission created pursuant to Part 1.7 (commencing with Section 34100) of Division 24 of the
Health and Safety Code.

(6) That of a spouse of an officer or employee of a public agency in his or her spouse's
employment or officeholding if his or her spouse's employment or officeholding has existed for
at least one year prior to his or her election or appointment.

(7) That of a nonsalaried member of a nonprofit corporation, provided that this interest is
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disclosed to the body or board at the time of the first consideration of the contract, and provided
further that this interest is noted in its official records.

(8) That of a noncompensated officer of a nonprofit, tax-exempt corporation, which, as one of its
primary purposes, supports the functions of the body or board or to which the body or board has
a legal obligation to give particular consideration, and provided further that this interest is noted
in its official records.

For purposes of this paragraph, an officer is “noncompensated” even though he or she receives
reimbursement from the nonprofit, tax-exempt corporation for necessary travel and other actual
expenses incurred in performing the duties of his or her office.

(9) That of a person receiving salary, per diem, or reimbursement for expenses from a
government entity, unless the contract directly involves the department of the government entity
that employs the officer or employee, provided that the interest is disclosed to the body or board
at the time of consideration of the contract, and provided further that the interest is noted in its
official record.

(10) That of an attorney of the contracting party or that of an owner, officer, employee, or agent
of a firm which renders, or has rendered, service to the contracting party in the capacity of
stockbroker, insurance agent, insurance broker, real estate agent, or real estate broker, if these
individuals have not received and will not receive remuneration, consideration, or a commission
as a result of the contract and if these individuals have an ownership interest of less than 10
percent in the law practice or firm, stock brokerage firm, insurance firm, or real estate firm.

(11) Except as provided in subdivision (b}, that of an officer or employee of, or a person having
less than a 10-percent ownership interest in, a bank, bank holding company, or savings and loan
association with which a party to the contract has a relationship of borrower, depositor, debtor, or
creditor.

(12) That of (A) a bona fide nonprofit, tax-exempt corporation having among its primary
purposes the conservation, preservation, or restoration of park and natural lands or historical
resources for public benefit, which corporation enters into an agreement with a public agency to
provide services related to park and natural lands or historical resources and which services are
found by the public agency, prior to entering into the agreement or as part of the agreement, to be
necessary to the public interest to plan for, acquire, protect, conserve, improve, or restore park
and natural lands or historical resources for public purposes and (B) any officer, director, or
employee acting pursuant to the agreement on behalf of the nonprofit corporation. For purposes
of this paragraph, “agreement” includes contracts and grants, and “park,” “natural lands,” and
“historical resources” shall have the meanings set forth in subdivisions (d), (g), and (i) of Section
5902 of the Public Resources Code. Services to be provided to the public agency may include
those studies and related services, acquisitions of property and property interests, and any
activities related to those studies and acquisitions necessary for the conservation, preservation,
improvement, or restoration of park and natural lands or historical resources.

(13) That of an officer, employee, or member of the Board of Directors of the California Housing
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Finance Agency with respect to a loan product or programs if the officer, employee, or member
participated in the planning, discussions, development, or approval of the loan product or
program and both of the following two conditions exist:

(A) The loan product or program is or may be originated by any lender approved by the agency.

(B) The loan product or program is generally available to qualifying borrowers on terms and
conditions that are substantially the same for all qualifying borrowers at the time the loan is
made.

(b) An officer or employee shall not be deemed to be interested in a contract made pursuant to
competitive bidding under a procedure established by law if his or her sole interest is that of an
officer, director, or employee of a bank or savings and loan association with which a party to the
contract has the relationship of borrower or depositor, debtor or creditor.

Government Code § 1097, Penalty for violations

Every officer or person prohibited by the laws of this state from making or being interested in
contracts, or from becoming a vendor or purchaser at sales, or from purchasing scrip, or other
evidences of indebtedness, including any member of the governing board of a school district,
who willfully violates any of the provisions of such laws, is punishable by a fine of not more
than one thousand dollars ($1,000), or by imprisonment in the state prison, and is forever
disqualified from holding any office in this state.
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To: Presidents/Superintendents, Member Community College Districts
: . : -
From: Patrick C. Wilson, Senior Associate General Counsel

Subject: Issues Relating to District Employment of the Spouse of a Board Member
Memo No. 11-2008(CC) '

With an election approaching, there have been a number of inquiries regarding the legal issues
that arise when the spouse of a district employee seeks election to the district’s governing board.
CONCLUSION
Pursuant to Government Code §1090, a long-term employee whose spouse is appointed to or
elected to the governing board may not be promoted by the board. The spouse of a new
employee (less than one year at the district) may not be elected or appointed to the board unless
the other spouse resigns first. In other situations when §1090 is inapplicable, the board member
must abstain from any board matter that uniquely affects the spouse. .
ANALYSIS
Employment of the Spouse of a Board Member
A. Initial Employment

Government Code section 1090 provides as follows:

“Members of the Legislature, state, county, district, judicial
district, and city officers or employees shall not be financially
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interested in any contract made by them in their official capacity,
or by any body or board of which they are members. Nor shall
state, county, district, judicial district, and city officers or
employees be purchasers at any sale or vendors at any purchase
made by them in their official capacity.

As used in this article, "district" means any agency of the state
formed pursuant to general law or special act, for the local
performance of governmental or proprietary functions within
limited boundaries.” '

Section 1090, when applicable, prohibits the Board from entering into the prohibited contract: the
govemning board simply cannot act on the matter. The provisions of the statute cannot be avoided
by having the financially interested board member abstain from participating in the contract.

Section 1090 has been construed to prohibit a spouse from being initially employed by a district
while the other spouse is a member of the board. Thus, California Attorney General Opinion 97-
807 concluded that “the spouse of a member of the governing board of trustees of a school
district may not be hired by the district, whether as a substitute teacher or in any other
employment capacity.” This conclusion is based on the fact that, since California is a
community property state, one spouse necessarily has a financial interest in the earnings of the
other spouse.

B. Ongoing Employment
Government Code section 1091.5(a)(6) provides as follows:

“(a) An officer or employee shall not be deemed to be interested in
a contract if his or her interest is any of the following;:

* % ok

(6) That of a spouse of an officer or employee of a public agency
in his or her spouse's employment or office holding if his or her
spouse's employment or office holding has existed for at least one
year prior to his or her election or appointment.” (Emphasis
added.)

Thus, if a spouse has been an employee of the district for at least one year prior to the election to
the board of the other spouse, then the spouse running for the board may be elected or appointed
to and serve on the governing board. However, even in this circumstance, the board is
nonetheless limited in its ability to affect the employment status of the employee spouse.
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C. Restrictions Regarding the Change of Employment Status of an Ongoing
Employee Whose Spouse is a Board Member

The exception to section 1090 cited above, which permits a board member to assume office so
long as his or her spouse has been an employee for at least one year prior to the election, is
narrowly construed. The governing board is prohibited from acting to change the employment
status of the employee spouse in most instances. For example:

-the board cannot promote the spouse while the other spouse is a board member.
Thorpe v. Long Beach Community College District (2000) 83 Cal. App. 4™ 655.

-the spouse, if a substitute teacher when the other spouse joins the board, cannot
be made a temporary or probationary employee by the board. 69
Ops.Cal.Atty.Gen. 255 (1986). -

-the board may not approve a selective reclassification of a classified employee’s
position if the employee’s spouse is a member of the board and the
reclassification makes the employee eligible for a salary increase. 84

Ops.Cal. Atty.Gen, 175 (2001).

-the board may not avoid these provisions by adopting a policy to delegate to the
district superintendent the authority to contract on behalf of the board since the
Education Code requires that the board ratify the actions of the superintendent
regarding contracts. 87 Ops.Cal. Atty.Gen. 9 (2004).

D. Political Reform Act of 1974
Government Code section 87100 of the Political Reform Act provides as follows:

“No public official at any level of state or local government shall
make, participate in making or in any way attempt to use his
official position to influence a govemnmental decision in which he
knows or has reason to know he has a financial interest.”

Government Code section 87103 provides, in part, as follows:

“A public official has a financial interest in a decision within the
meaning of Section 87100 if it is reasonably foreseeable that the
decision will have a material financial effect, distinguishable from

* its effect on the public generally, on the official, a member of his
or her immediate family, or on any of the following:

* kK

(c) Any source of income, other than gifts and other than
loans by a commercial lending institution in the regular course of
business on terms available to the public without regard to official
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status, aggregating two hundred fifty dollars ($250) or more in
value provided to, received by or promised to the public official
within 12 months prior to the time when the decision is made.”

Thus, when section 1090 is inapplicable, the Political Reform Act requires that the board
member abstain from any discussion or vote on any matter that uniquely affects the spouse.
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87 Ops. Cal. Atty. Gen. 9, 04 Cal. Daily Op. Serv. 1269, 2004 Daily Journal D.A.R. 2020, 2004
WL 286738 (Cal.A.G.)

Office of the Attorney General
State of California
Opinion No. 03-508

*] February 11, 2004

THE HONORABLE GREG AGHAZARIAN
MEMBER OF THE ASSEMBLY

THE HONORABLE GREG AGHAZARIAN, MEMBER OF THE ASSEMBLY, has requested
an opinion on the following question:

May the governing board of a school district avoid the conflict of interest provisions

of Government Code section 1090 by adopting a policy delegating to the district superintendent
its authority to contract on behalf of the district and thus allow the superintendent to approve a
promotion for the spouse of a member of the governing board as well as lease school equipment
from a firm that employs the spouse of another board member?

CONCLUSION

The governing board of a school district may not avoid the conflict of interest provisions

of Government Code section 1090 by adopting a policy delegating to the district superintendent
its authority to contract on behalf of the district and thus allow the superintendent to approve a
promotion for the spouse of a member of the governing board as well as lease school equipment
from a firm that employs the spouse of another board member.

ANALYSIS

In 1988, a school district hired an employee as a noon aide at an elementary school and thereafter
granted her various promotions to secretarial and administrative positions. In 1996, the
employee's spouse was elected to the governing board of the district. In 2002, the spouse of
another board member went to work for a firm that leased copy machines to the district. The firm
has more than 10 employees, and the leases have been executed over the prior eight years
without competitive bidding. The spouse has no ownership interest in the firm and has not been
personally involved in the leasing of equipment by the firm.

The district's governing board has delegated to the district superintendent its authority to approve
promotions and purchase and lease school equipment under the terms of Education Code section
35161, which provide:

“The governing board of any school district may execute any powers delegated by law to it or to

the district of which it is the governing board, and shall discharge any duty imposed by law upon
it or upon the district of which it is the governing board, and may delegate to an officer or
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employee of the district any of those powers or duties. The governing board, however, retains
ultimate responsibility over the performance of those powers or duties so delegated.”

The question presented for resolution is whether the district superintendent may exercise his
delegated authority to approve a promotion for the spouse of the one board member and lease
equipment from a firm that employs the other board member's spouse without violating the
conflict of interest provisions of Government Code section 1090 [FN1] We conclude that the
conflict of interest prohibition cannot be avoided by the board's delegation of its authority to the
superintendent.

Section 1090 states in part:

*2 “Members of the Legislature, state, county, district, judicial district, and city officers or
employees shall not be financially interested in any contract made by them in their official
capacity, or by any body or board of which they are members.”

The prohibition of section 1090 is specifically applicable to the members of the governing board

of a school district. (Ed. Code, § 35233.)

The purpose of section 1090 “is to remove or limit the possibility of any personal influence,
either directly or indirectly which might bear upon an official's decision, as well as to void
contracts which are actually obtained through fraud or dishonest conduct.” (Stigall v. City of

Taft (1962) 58 Cal.2d 565, 569;see Thorpe v. Long Beach Community College Dist. (2000) 83
Cal . App.4th 655, 659; Fraser-Yamor Agency, Inc. v. County of Del Norte (1977) 68 Cal.App.3d
201.215.)

Section 1090, when it applies, stands as an absolute bar to entering into the prohibited contract.
For example, the prohibition cannot be avoided by having the board member with the proscribed
interest abstain from participating in the decision-making process. (Thomson v. Call, supra, 38

Cal.3d at p. 649;Fraser-Yamor Agency, Inc. v. County of Del Norte, supra. 68 Cal.App.3d at pp.
211-212)

It is well established that the financial interest of one spouse will be attributed to the other spouse
for purposes of section 1090. (Thorpe v. Long Beach Community College Dist.. supra, 83

Cal. App.4th at p. 659; 85 Ops.Cal.Atty.Gen. 34, 36 (2002); 69 Ops.Cal.Atty.Gen. 257, 258, fn. 5
(1986).) Further, an employee of a school district has a contractual relationship with the
governing board of the district concerning the terms of that employment. (Zhorpe v. Long Beach
Community College Dist., supra, 83 Cal.App.4th at p. 659; 84 Ops.Cal.Atty.Gen. 175. 177
(2001); 69 Ops.Cal. Atty.Gen. 102, 106 (1986).) While a school employee may remain employed
after his or her spouse becomes a member of the school district board, section 1090 prohibits the
district from promoting the employee if the promotion requires the approval of the board. (§
1091.5, subd. (a)(6); Thorpe v. Long Beach Community College Dist..supra, 83 Cal.App.4th at

pp. 663-664; 84 Ops.Cal.Atty.Gen., supra. at pp. 178-180; 80 Ops.Cal Atty.Gen. 320, 321-322
(1997); 69 Ops.Cal Atty.Gen. 255, supra, at p. 260.) [FN2]

Similarly, a school district board generally may not lease school equipment from a firm that

employs the spouse of a board member. (See 85 Ops.Cal. Atty.Gen. 34, 35-36 (2002); 81
Ops.Cal Atty.Gen. 169, 171-172 (1998).) Limited exceptions apply where certain “remote
interests” and “noninterests” have been defined as not coming within section 1090's prohibition.
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(§§ 1091, 1091.5.) Under the particular circumstances presented here, the board member's
interest would not qualify as either a remote interest under the provisions of section 1091 or a
noninterest under the provisions of section 1091.5[FN3]

*3 Nonetheless, it is contemplated that the promotion approval and lease agreement would not be
granted or executed by the school district board itself, but rather by the district superintendent
under his statutorily delegated authority. May section 1090's prohibition be avoided by the board
if it is the district superintendent who enters into the contracts pursuant to Education Code
section 351617

Each school district in the state is under the control of a governing board. (Ed. Code, § 35010,
subd. (a).) A school board may act in any manner that is not inconsistent with state law and not
inconsistent with the purpose for which school districts are established. (Cal. Const., art. XIV, §
14; Ed. Code, § 35160.) The Legislature has given express authority to school boards to enter
into contracts for employment (Ed. Code, §§ 45109 [non-merit-system districts], 45241 [merit-
system districts]) and the purchase of goods and services (Ed. Code, §§ 17595-17606; Pub.

Contract Code, § 20111; see 71 Ops.Cal. Atty.Gen. 266, 268 (1988)).

The Education Code thus provides that a school district's authority to enter into contracts,
whether related to employment or the purchase or lease of equipment, remains vested in the
govemning board; and when a district superintendent or other administrator participates in the
making of the contract, he or she does so not independently but on behalf of the board. (§§
35161, 35035; see §§ 17595 et seq.;California Sch. Employees Assn. v. Personnel

Commission (1970) 3 Cal.3d 139. 142. 143; Personnel Com. v. Barstow Unified School Dist.
(1996) 43 Cal.App.4th 871, 878, 879-880; see Mair v. Claremont Unified School Dist, (1958)
161 Cal.App.2d 189, 204, disapproved on another ground in Barthuli v. Board of Trustees (1977)
19 Cal.3d 717.)

Moreover, the Education Code requires that every official action taken by the governing board-
including contracts-be affirmed by a formal vote of the members of the board. (Ed. Code, §§
17604, 35163.) And when the board affirms an act that has been delegated to a subordinate, the
act becomes the act of the board itself. (See California Sch. Employees Assn. v. Personnel
Commission, supra, 3 Cal.3d at p. 145.)Indeed, a contract that has not been ratified or approved
by the governing board is invalid. (El Camine Community College Dist. v. Superior Court (1985)
173 Cal.App.3d 606, 616: Santa Monica Unified Sch. Dist. v. Persh (1970) 5 Cal.App.3d 945,
952.) [FN4]

In light of these authorities, we find that a governing board may not avoid the conflict of interest
provisions of section 1090 by adopting a policy delegating its authority to the district
superintendent to enter into contracts. (See Thomson v. Call (1985) 38 Cal.3d 633, 649.) While
clearly the governing board may delegate its contractual authority to the district superintendent
(Ed. Code. §8§ 17595-17606,35161, 35035), the superintendent's contractual powers remain
subject to the review and control of the governing board as a matter of law. As Education Code
section 35161 itself states: “The governing board, however, retains ultimate responsibility over
the performance of those powers and duties so delegated.” Any policy that purports to divest the
governing board of its responsibility to contract on behalf of the district would be contrary to
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state law. (Cal. Const., art. XIV, § 14; Ed. Code. §§ 35010, subd. (b), 35160; see California Sch.
Employees Assn. v. Personnel Commission, supra, 3 Cal.3d at pp. 143-144.)

*4 The present circumstances may be distinguished from those in certain of our prior opinions
where we have concluded that a public agency board may avoid violating section 1090 when the
contract is made by an “independent” government official who does not have a conflict of
interest. For example, in 57 Ops.Cal.Atty.Gen. 458 (1974), we concluded that a county
purchasing agent, who had independent statutory authority to contract on behalf of the county,
could contract with a county supervisor to provide tow truck services to the county. (See also 21
Ops.Cal.Atty.Gen. 90 (1953); 14 Ops.Cal.Atty.Gen, 78 (1949); 3 Ops.Cal.Atty.Gen.188 (1944).)
“The significant fact in each of these opinions is the independent status of the party contracting
on behalf of the government agency.” (21 Ops.Cal.Atty.Gen., supra, at p. 92.) That fact is not
present here, since a district superintendent's authority to contract remains subject to the review
and ratification of the governing board under state law.

We conclude that the governing board of a school district may not avoid the conflict of interest
provisions of section 1090 by adopting a policy delegating to the district superintendent its
authority to contract on behalf of the district and thus allow the superintendent to approve a
promotion for the spouse of a member of the governing board as well as lease school equipment
from a firm that employs the spouse of another board member.

Bill Lockyer
Attorney General

Susan Duncan Lee
Deputy Attorney General

[FN1]. All references hereafter to the Government Code are by section number only.

[FN2]. The board's approval is normally required when there is a change of the employee's job
description, title, and compensation as distinguished from “a regular salary or merit step increase
that typically requires no direct board action.” (Thorpe v. Long Beach Community College Dist.,
supra, 83 Cal.App.4th at p. 663.)

[FN3]. Of course, any leases executed by the district before section 1090 became applicable,
because they were entered into either before the one spouse became a board member or before
the other spouse became an employee of the firm, would be valid. (See 84 Ops.Cal.Atty.Gen. 34,

35-38 (2001).)

[FN4]. Education Code section 17606 provides an exception to this general rule for certain
transactions having a value of less than $100.
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Supreme Court of California.
Bruce THOMSON et al., Plaintiffs and Appellants,
V.
Hubert CALL et al., Defendants and Appellants;
City of Albany et al., Defendants and Respondents.

S.F. 24693,
May 23, 1985.
As Modified July 20, 1985.
Rehearing Denied July 29, 1985,

City resident brought taxpayers' suit chailenging validity of contract whereby corporation which
sought use and building permits for high-rise residential project agreed to purchase parcel of land
from city council member and conveyed parcel to city for use as public park in exchange for permits.
Defendants included the city, city council member and his wife, corporation and other corporate
defendants. The Superior Court, Alameda County, Robert H. Kroninger, J., found that city council
member and his wife were liable, and city council member and his wife appealed. The Supreme Court,
Kaus, J., held that: (1) city council member violated statute forbidding city officers from being
financially interested in any contract made by them in thelir official capacity or by any body or board
of which they are members, and (2) clty was entitled to retain land and recover purchase price plus
interest from city council member and his wife.

Affirmed.

Opinion 150 Cal.App.3d 354, 198 Cal.Rptr. 320, vacated.

Mosk, 1., filed a concurring and dissenting opinion.

West Headnotes

11 ﬁ KeyCite Citing References for this Headnote

=268 Municipal Corporations
=2 68VII Contracts in General
+=268k231 Individual Interest of Officer
=-268k231(1) k. In general. Most Cited Cases

oy
++2316H Public Contracts L‘!.T KeyCite Citing References for this Headnote
¢=316HI In General )
+=316Hk107 k. Individua! interest of contracting officer or body; conflict of interest. Most Cited

Cases

Under statute forbidding city officers from being financially interested in any contract made by
them in their official capacity, or by any body or board of which they are members, proscribed
interest includes any direct interest such as that involved when officer enters directly Into contract

with body of which he is a member. West's Ann.Cal.Gov.Code § 1090,

{21 S'_'[ KeyClite Citing References for this Headnote
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55 Cal.Rptr.2d 555 Page 1 of 55

48 Cal.App.4th 289, 55 Cal.Rptr.2d 555, 111 Ed. Law Rep. 870, 96 Cal. Daily Op. Serv. 5920, 96
Daily Journal D.A.R. 89647

Judges and Attorneys

Court of Appeal, Third District, California.
The PEOPLE, Plaintiff and Respondent,
A
Louis HONIG III, Defendant and Appellant.

No. C015357.
Aug. 7, 1996.
Rehearing Denied Sept. 4, 1996.

State Superintendent of Public Instruction (defendant) was convicted in the Superior Court,
Sacramento County, No. CR111247, James L. Long, 1., of making official contracts in which he had
financial interest, arising from written agreement with schooi districts whereby state provided funds
for payment of district employees while they were on leaves of absence in order to work for nonprofit
corporation that paid rent to defendant and substantial salary to his wife. Defendant appealed. The
Court of Appeal, Sparks, 1., held that: (1) evidence supported finding that contracts violated conflict-
of-interest statutes; (2) financial interest proscribed by conflict-of-interest statute is not required to
be “material” or “direct”; (3) knowledge is impiled element of “willful” violation of conflict-of-interest
statutes; (4) defendant was not entitled to present evidence of value of contracts to state; (5)
transactions at issue were “contracts” rather than “grants”; (6) Attorney General had authority to
prosecute action; and (7) trial court had discretion to impose restitution as condition of probation, but
was not required to do so.

Affirmed in part, set aside and remanded with directions in part.

Nicholson, 1., issued concurring and dissenting opinion.

West Headnotes

13 j KeyCite Citing References for this Headnote

=283 Officers and Public Employees
+=2831II Rights, Powers, Duties, and Liabilities
+«=283Kk110 k. Duties and performance thereof in general. Most Cited Cases

Conflict-of-interest statutes are based upon truism that person cannot serve two masters

simultaneously. West's Ann.Cal.Gov.Code §§ 1090, 1097.

[2] .ﬁ KeyCite Citing References for this Headnote

2283 Officers and Public Employees
=283III Rights, Powers, Duties, and Liabilities
+=283k110 k. Duties and performance thereof in general. Most Cited Cases

Conflict-of-interest statutes are concemed with what might have happened, rather than merely
what actually happened; they are aimed at eliminating temptation, avoiding appearance of
impropriety, and assuring government of officer's undivided and uncompromised alleglance. West's

Ann.Cal.Gov.Code §§ 1090, 1097.

31 E KeyCite Citing References for this Headnote
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Conflicts of Interest under the Political Reform Act

Government Code § 87100. Public officials; state and local; financial interest

No public official at any level of state or local government shall make, participate in making or
in any way attempt to use his official position to influence a governmental decision in which he
knows or has reason to know he has a financial interest.

Government Code § 87103. Financial interest in decision by public official

A public official has a financial interest in a decision within the meaning of Section 87100 if it is
reasonably foreseeable that the decision will have a material financial effect, distinguishable
from its effect on the public generally, on the official, a member of his or her immediate family,
or on any of the following:

(a) Any business entity in which the public official has a direct or indirect investment worth two
thousand dollars ($2,000) or more.

(b) Any real property in which the public official has a direct or indirect interest worth two
thousand dollars ($2,000) or more.

(c) Any source of income, except gifts or loans by a commercial lending institution made in the
regular course of business on terms available to the public without regard to official status,
aggregating five hundred dollars ($500) or more in value provided or promised to, received by,
the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee,
employee, or holds any position of management.

(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two
hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public
official within 12 months prior to the time when the decision is made. The amount of the value
of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the
same amount determined by the commission pursuant to subdivision (f) of Section 89503.

For purposes of this section, indirect investment or interest means any investment or interest
owned by the spouse or dependent child of a public official, by an agent on behalf of a public
official, or by a business entity or trust in which the official, the official's agents, spouse, and
dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.

Government Code § 87200. Applicability
This article is applicable to elected state officers, judges and commissioners of courts of the
judicial branch of government, members of the Public Utilities Commission, members of the

State Energy Resources Conservation and Development Commission, members of the Fair
Political Practices Commission, members of the California Coastal Commission, members of the
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High-Speed Rail Authority, members of planning commissions, members of the board of
supervisors, district attorneys, county counsels, county treasurers, and chief administrative
officers of counties, mayors, city managers, city attorneys, city treasurers, chief administrative
officers and members of city councils of cities, and other public officials who manage public
investments, and to candidates for any of these offices at any election.
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California Fair Political Practices Commission - Can I Vote? Overview...

ETHICS

=R

Can 1 Vote? Overview of the Conflicts Laws

"My home is near the proposed new shopping mafl. Can | vote on the Issue at next month's
Blanning Commission meeting?”

Many of you may have been ¢ d with such quest! This bookie! is offered by the FPPC as a
general overview of your obligations under the Political Reform Act’s conflict-of-Interest rules. Using
non-technical ferms, the booklet is almed at helping you understand your obligations at the *big piclure”
level and ta help guide you to more detalled resources.

Stripped of legal jargon:

* You have a conflict of interest with regard lo a particutar govemment decision if it is sufficientiy

likely that the outcome of the decision will have an important impact on your economic inferests,
and

« 3 significant poriton of your jurisdiction does not also feel the important impact on their economic
interests.

The volers who enacted lhe Political Reform Act by ballot measure in 1974 judged such circumstances lo
be gh to infl . or {0 appear to others to Influence, your judgment with regard 1o that decision,

The most important thing you can do to comply with this law is to leam to racognize the ecanormic
interests from which a conflict of inferest can arise. No one ever has a conflic! of interest under the Act
“on general principles” or because of personal blas regarding a person or subject. A confict of interest
can only arise from particular kinds of economic inlerests, which are explained In non-technical terms
fater in this booklet,

If you tearn to understand these interests and to spot potential probiems, Ihe batile Is mosily won
because you car then seek help on the more technical details of the law from your agency's legal
counsel or from the California Fair Polilical Practices Commisslon. The Commission’s toll-free advice
line Is 1-866-ASK-FPPC {1-866-275-3772).

Under rules adopted by the FPPC, deciding whelher you have a financial conflict of interest under the
Palilical Reform Act is an eight-step process. If you methodically think through the steps whenever there
may be a problem, you can avold mast , if not all , mistakes. These sleps are spelled out and explained in
general terms in this booklet.

if you fearn nothing else from this booklet, remember these things:

» This law applies only to financlal conflicts of intarest; that Is, conflicts of interest arising
from economic interests,

« Whetharyou have a conflict of interest that disqualifles you depends heavlly on the facts
of each governmenta! decision.

+ The most important proactive step you can take to avoid confiict of interest problems is
feaming to rocognize the economic interests from which confiicts of interest can ariso.

Here are the eight steps:
» Step One: Are you a "public official” within the meaning of the rules?
« Step Two: Are you making, participating in making, or influ

a o mental decision?

« Step Three: What are your economic interests? That is, what are the possible sources of a
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financlai conflict of interest?

Step Four: Ara your economtic Interests diraclly or indirectly involved in the go
decision?

Step Five: What kinds of financial impacts on your economic interests are considered important
enough to tngger a conflict of interest?

Step Six: The important question: !s it substantially fikely that the governmental decision will
result in one or more of the materiality standards being mat for one or more of your economic
interests?

Step Seven: If you have a conflict of interest, does the *public generally” exception apply?

.

Step Eight: Even if you have a disqualifying conflict of interest, is your participation legally
required?

Nex, here is a non-technical expianation of each:
PUBLIC OFFICIAL

Step One : Are you a "public officlal,” within tha meaning of the rules?

The Act's conflict-of-interest rules apply to “pubtic officials™ as defined in the law. This first stap in the
analysis is usually a formailly - you are probably a public officiel covered by the rules. If you are an
elected official or an employee of a state or local govemment agency who is deslgnaled In your agency's
conflict-of-inferest code, you are a “public official.” if you file a Statament of Economic interests (Form
700) each year, you are a "public official” under the Act (even if you are not required to file a Form 700, in
some cases you may still be considered s public official because the definition covers more than
specifically designated employees). The cases that are toughar to determine typically involve
consuitanis, Investment managers and advisers, and public-privale parinerships. if you have any doubts,
contact your agency's legal counsel or the FPPC.

GOVERNMENTAL DECISION

Step Two : Are you making, participating in making, or influencing a governmental decision?

The second step in the process is deciding If you are engaging in the kind of conduct regulated by the
conflict-of-interest rules. The Act's confiict-of-inlerest rules apply when you:

« Make a govemmental decision (for example, by voting or making an appointment).

» Participate in making a governmental decision {for example, by giving advice or making
recommendations (o the decision-maker).

» influence a governmental decision (for example, by communicating with the decision-maker),

A good rule of ihumb for deciding whelher your aclions constitute making, participaling in making, or
Influencing a govemmenial decision Is 1o ask yourself if you are exercising discrelion or judgment with
regard to the decision. {f the answer is "yes," then your conduct with ragard to the decision is very
probably covered.

When you have a conflict - Regudation 18702.5 (special rute for section 87200 pubiic officials)

Govermment Code section 87105 and regulation 18702.5 ouffine a procedure thal public officials
specified in section 87200 must ollow for disclosure of economic inlerests when they have a confiict of
interest at a public meeting. The full tex of this {aw and regulalion may be viewed in the Regulalions
sectiop of the FPPC's websile at hitp./Anv.fppc.ca.gov.

Public officials specified in section 87200 of the Govemment Code, such as council members, planning
commissioners, and boards of supervisors, must publicly idenlify in detali the economic Interest thal
creates the conflict, step down from (he dals and must then leave the roem. This identificalion must be
following the it of the agenda item to be discussed or voled upon, but befors elther the
discussion or vole commences,

Additionally, the disqualified official may not be ted toward achieving a q while the item|s
being discussed.
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The idenlification of the confiict and econdmic interest must be made oraily and shall be made part of the
pubiic record.

Exceplions:

e I the decision is to lake place during s closed session, the idenfification of the economic inferest
must be made during the public meeting prior lo the closed session but is limijed to a declaration
ihat the official has a conflict of interest. The ecanomic interest that is the basls for the conflict
need not be disclosed. The official ray not be present during consideration of the closed session
item and may not obtain or review any non-public Information regarding ihe decision,

» A publfic official is not required lo leave the room for an agenda flem on the consent calendar
pravided that the official himseif orh i and publicly discl the ic inlerest as
described above.

+ A public official may speak as a member of the general pubiic oniy when the economic interest
that is the basis for the conflictIs a personai economic interest, for example, his or her personat
residence or wholly owned business. The official must leave the dals to speak from the same area
as the members of the public and may listen to the public discussion of the matter.

Examples:

» The Astoyo City Coundl is considering widening the street in front of council member Snith's
personal residence, which he solely owns. Council member Smith must disclose on the record
that his home creajes a conflict of interesl preventing him from padiicipating in the vole, He must
leave the dais but can sit in the public area, speak on the matter as it applies to him and listen to
the pubfic discussion.

Planning Commissioner Garcia is a greater than 10% pariner in an engineering firm, The firm
reprasents a client who is an applicant on a project pending belore the planning comemission.
Commissioner Garcia must publicly disclose that the applicant is a scurce of income to her
requiring her recusat. Commissioner Garcla must step down from the dais and leave the room.
Since this is nol a personal Interest that is the basls for the conflict, she may not sit in the public
i area and listen to the discussion.

« Supervisor Robertson rents a home to a county emplayee. The county employee Is the subject of
a disciplinary malter in a closed session of the Board of Supervisors. During the open session
prior to adjousning to closed sesslon, Supetvisor Robertson announces that he must recuse
himself from participating in the closed sesslon but does not disciose that the reason for his
recusal Is a source of income nor does he name the county employee thatis the source
of income to him. He may not attend the closed session or obtain any non-public information
from the closed sesslon.

ECONOMIC INTERESTS

Step Three : What are your economic interests? That is, what are the possibie sources of a
financial conflict of interest?

From a practical point of view, this third siep is the most important part of the law for you. The Acl's
confiict-of-Interest provisions apply only to conflicts of interest arising from economic interests. There are
six kinds of such econormic interests fram which conflicts of interest can arise;

» Business investment You have an ic interest in a busi entity in which you, your
spouse, your registered domestic pariner, or your dependent children or anyone acling on your
behalf has invested $2,000 or more. .

« Business Employment or Management. You have an economic interest in a business entity
for which you are a direcior, officer, pariner, trustee, employee, or hold any posilion of
management.

Real Property. You have an economic interest in real property in which you, your spouse, your
registered domeslic partner, or your dependent children or anyone acting on your behalf has
invested $2,000 or more, and also in cerain leasehold interasls.
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* Sources of Income. You have an ic int t In anyone, whether an Individual or an
organization, from whom you have received {or from whom you have been promised) $500 or
moare in income within 12 months prior lo the decision about which you are concemed. When
thinking about sources of Income, keap in mind that you have a community property Interest in
your spouse's or registered domestic pariner’s income , a person from whom your spouse or
registered domestic partner receives income may aiso be a source of a conflict of Interest to you.
Also keep in mind that if you, your spouse, your registered domestic pariner or your dependent
children own 10 parcent of more of a business, you are considered to be receiving “pass-through”
income from the business's cients. In other words, the business's clienls may be considered
sources of income to you.

Gifts. You have an economic interest In anyone, whether an individual or an organizalion, who
has given you gifts wiich total $440 or more within 12 months pror lo the decision about which
you are concemed,

Persanal Financlal Effect. You have an economic intarest in your personal expenses, income,
assets, or liabiities, as well as those of your immediate family. This is known as the "personal
financial effecls” rule. if these expenses, income, assels or liabilities are likely lo go up or down by
$250 or more in a 12-month period as a result of the govemmental decision, then the decision has
a “personal financial effect” on you,

On the Stat t of Ec ic nterests (Form 700) you file each year, you disclose many of the
economic inlerests that could cause a conflict of Interest for you. However, be aware that nol alf of the
economic interests that may cause a conflict of interest are iisted on the Form 700, A good exampie Is
your home. It Is commion for a personal residence to be the economic Interest that triggers a conflict of
inferest even though you are nol required {o disclose your home on the Form 700,

DIRECTLY OR INDIRECTLY INVOLVED?

Step Four: Are youre ic Interests directly or Indirectly involved in the governmental
decislon?

An econoric interest which is directly involved in * and therefore direcly affecied by * a govemmental
decision creates a bigger risk of a conflict of interest than does an economic interest which is only
indirectly invoived in the detision, As a result, the FPPC's conflict-of-Interest regulations distinguish
belween ecanomic interests that are directly invoived and interesis that are indirectly involved,

Once you have identified your economic interests, you must next decide if they are directly involved In the
governmental decision about which you are concemed. The FPPC has established specific rules for
determining whether each kind of economic interest [s directly or indireclly involved ina g tat
decision.

The detalls of ihese rules are beyond the scope of this guide. in generat, however, an economic interest
is directly involved if it is the subject of the govemmentiat decislon. For exampie, if the interest Is real
properiy, and the decision is about building a donut shop down the block fromthe property, then the
Interest Is directy involved. {f the interest is a business, and the decision is whether to grant a license for
which ihe busii has applled, the interest is direclly involved.

These are just examples; you should conlact your agency counsel, the FPPC and the specific regulations
if you have questions as each case arises. Note also that the next step In the analysis * applying the right
standard to determine whether an impact is material * depends In parl on whether the interest is directly
or indirectly invoived. The reguiations , Sections 18704 through 18704.5 , and other helpful information
can be found on the FPPC's web site, hitp://iwww.fppc.ca.gov.

MATERIALITY (IMPORTANCE)

Step Five : What kinds of financlal impacts on your ecc
important enough to trigger a conflict of Interest?

Atthe heart of deciding whethes you have a conflict of inferesi Is a prediction: Is it sufficienlly ilkely that
the govemmental decision will have a material financial effect on your economic interests? As used here,
the word "material* Is akin {o the term "imporiant.” You will have a conflici of interest only if It Is
reasonably for bie that the go 131 decision will have an important impact on your econormic
interests.

The FPPC has adopted nules for deciding what kinds of financial effects are important enough lo trigger a
conflict of interest. These rules are cailed "materiality standards,” that is, they are the standards that
should be used for judging what kinds of financial impacts resuiting from govemmentat decisions are
considered material or important.

There are too many of these rules lo review in detail in this booklet. Again, you can seek advice for your
agency counsel or the FPPC. However, to understand the rules at a "big picture” tevel, remember these
facts:
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If the economic interest is direcily involved in the govemmental decision, the slandard or
threshold for deeming a financial impact lo be materal is stricter (i.e. fower). This is because an
economic interest that is directly involved in 8 g {al decision p ls a bigger conflicl-
ofnterest risk for the public officiaf who holds the interes!.

QOn the other hand, if the econormic interest is not direclly involved, the malesality slandard is
more lenient because the indirectly invelved Interest presents a lesser danger of a confiict of
interest.

There are different sels of slandards for the different types of economtic interests. Thal is, thera is
one set of lity standards for busi entities, another set for real property interasts, and
soon.

The rutes vary by the size and situalion of the economic inlerest. For example, a moment's
thought will tell you thal a $20,000 impact resulling from a govemmentaf decision may be crucial
fo a smafl business, but may be a drap in the bucket for a big corporation. For example, the
maleriality standards distinguish between large and smalt busi bety real property
which Is close or far from properly which is the subjec! of the decision.

DOES A CONFLICT OF INTEREST RESULT?

Step Six : is it substantially likely that the governmental decision will result in one or more of
the materality standards being met forone or more of your economic interests?

As already mentioned in the introduction, the heart of the malter Is deciding whether it Is sufficiently likely
that the outcome of the decision will have an important impact on your economic interests.

What does "sufficiently likefy” mean? Pul another way, how "likety” is “likely enough?* The Pofitical
Reform Act uses the words “reasonably foreseeable.” The FPPC has inlerpreted these words 1o mean
"substantially likely.” Generally speaking, (he likefihocd need not be a certainty, but it must be more than
merely possible.

A concrele way o think about this is 1o ask y if the following question: Is it subsiantially likely that
one of the materialily standards | ldentified in step five will be mel as a result of the government decision?
Step six calls for a factual determination, not necessarily a legal one. Also, an agency may sometimes
segment (break down into separate decisions) a decislon to allow participation by an officlal if cerlain
conditions are mel. Therefore, you should always look at your economic inferest and how |l fils into the

entire factual picture surrounding the decision.

“PUBLIC GENERALLY" EXCEPTION

Step Seven : if you have a conflict of interest, does the "pubfic generally" exception apply?

Now that you have determined that you will have a conflict of interest for a particular decision, you should
see if the exceptions In Step 7 and Siep 8 permit you lo pariicipate anyway. Nat all conflicts of interest
prevent you from lawfully taking part in the government decision at hand. Even if you otherwise have a
conflicd of interest, you are not disqualified from the deciston if the "public generally” exception applies.

This excepfion exists because you are iess likely to be biased by a financial impact when a significant
part of the community has economic inferesis that are subslantially ikely to feel essentialy the same
impact from a governmental decision that your economic interests are likely {o feel. if you can show thata
significant segment of your jurisdiction has an economic interes! that feels a finandal impact which is
substantially stmilar to the impact on your economic | , then the pilon appiies.

The "public generally” exceplion tnust be considered with care. You may nol just assume that it applies.
There are specific rules for Identifying the specific segments of the general populafion with which you
may compare your economic Interest, and specific rules for deciding whether the financial impact is
substantlally similar. Again, conlact your agency counsel, the FPPC and the specific nules for advice and
detalls. The regulations oullining the steps to apply the “public generally” exception can be lound on the
FPPC website al hitp/iwww.fppc.ca.gov under regulalions 18707-18707.10.

ARE YOU REQUIRED TO PARTICIPATE?

Step Fight : Even If you have a disquallfylng conflict of Interest, Is your participation legally
required?

In certaln rare circumsiances, you may be cailed upon to {ake part in a decision despile the fact that you
have a disqualifying conflict of interest. This “legally required participation” rule applies only in certain
very specific circumsiances In which your government agency would be paralyzed, unabie to act, You are
most sirongly encouraged to seek advice from your agency legal counsel or the FPPC before you acl
under this rule.

-91-

http://www.fppc.ca.gov/index.php?id=37

1/15/7013 4433 PM



California Fair Political Practices Commission - Can I Vote? Overview... http://www.fppc.ca.gov/index.php?id=37

CONCLUSION

Generally speaking, here are the keys to meeling your obfigations under the Polifical Reform Acl's
conflict-okinterest laws:

Know the purpose of the iaw, which is to prevent biases, actual and apparent, which resuli from
the financial interests of the decision-makers.

Leam o spot potential trouble early. Understand which of your economic interesis could give rise
to a confilct of interest,

Understand the “big picture® of the ruies. For exampie, know why the rules distinguish between
direclly and indireclly involved interests, and why the public generally exception exists,

Reafize the importance of the facs. Deciding whelher you have a disqualifying conflict of interest
depends just as much | if not more , on the facts of your parlicular situation as it does on the law.

.

Don't iry to memorize ait of the specific conflict-of-Interest rules. The rules are complex, and the
penaities for violating them are significant. Leam to understand the "big piclure.” You'li then be
able to look up or ask about the particuiar ruies you need to apply to any given case.

Don't be afrald to ask for advice. It s available from your agency's legal counsel and from the
FPPC.

An important note'

You should nol rely solely on this booklet to ensure compliance with the Polltical Reform Act, but should
also consuit the Act and Commission regulalions. The Political Reform Actis sel forth at Cal. Gav. Code
2781000.81014, and the Fair Political Praclices Commission regulations are contained in Tille 2, Division
6 of the Caiifomia Code of Reguiaiions. Both the Act and regulations are available on the FPPC's web

site, hlp:/mww.fppc.ca.gov. Persans with obligations under the Act or their ized rep!
are also encouraged to cait the FPPC toli-free advice iine * 1-866-ASK-FPPC * as far in advance as
possible.
How ta Contact Us:
s Mail:

Fair Political Practices Commission
428 J Street, Svite 620
Sacramento, CA 95814

» Website:

www.fppc.ca.gov

« Telephone:
Tolk-free advice fine: 1-866-ASK-FPPC(1-866-275-3772)
Regutar line: 1-916-322-5660

Enforcament hat-iine: 1-800-561-1861

(revised 7-27-05)

Backto Top | Site Map | Help [ Privacy Policy | Maifing Lists | Contact Us
Copyright ® 2011 State of Cafifornia
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1-866-275-3772

California Fair Political Practices Commission
Frequently Asked Questions:
Form 700 Disclosure

The FAQs listed below are selected from questions often asked of the FPPC. Please use the
FPPC toll free advice line or email advice service for specific guidance. Keep in mind that the
Form 700 is a public document and many agencies now post the forms on agency websites.

General Questions

1. Q
A.
2. Q
A.
3. Q
A.
4. Q.
A.
5 Q.
A.
6. Q.
A.

Do all officials have the same disclosure requirements for Form 700 reporting?

No. The majority of individuals that file Form 700 must do so by following the rules set
forth in the agency’s conflict-of-interest code. Before completing the Form 700, be sure
you know the disclosure category for your position. For example, since job duties differ
from agency to agency, an analyst for one agency may not have the same reporting
requirements as an analyst working for another agency.

Officials listed in Gov. Code Sec. 87200 (e.g. boards of supervisors, city council
members, planning commissioners, elected state officials, etc.), must report all
investments and income as well as real property interests in their agency’s jurisdiction.

. Do | have to read all of the information before completing the Form 7007

Each individual must verify the Form 700's content under penalty of perjury. Therefore,
all effort must be made to understand the instructions. When necessary, contact the
FPPC for specific, personal guidance. Immunity from an enforcement action can only be
provided to you when you write to request formal written advice.

Where do | file my Form 7007

Local and state officials file with their agency. Only retired judges serving on assignment
and legislative staff file the Form 700 directly with the FPPC. Certain statements then
are forwarded to the FPPC by the state or local agency.

If | postmark my Form 700 by the due date, is it considered filed on time?

Yes.

| hold various positions for which | need to file a Form 700. Am | required to file a
statement for each position?

Yes, however you may compiete an expanded statement covering the disclosure
requirements for all positions. Be sure to file an originally signed statement with each
filing officer.

Do filers need to complete the entire Form 700 when they leave office?

Yes. All of the same schedules are required for the assuming office, the annual, and the
leaving office filings.

www.Ippe.ca.qov
1.866.275-3772 or 916.322.5660
FPPC TAD = 011-1.2011 - Page 1 of 3
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. 1-866-275-3772
California Fair Political Practices Commission
Frequently Asked Questions:

Form 700 Disclosure

7. Q. ! was recently hired into a newly created management position in my agency’s
Information Technology Department. How do | complete the Form 7007

A. Because this is a newly created position, the law requires that you report economic
interests under the broadest disclosure category in the agency's conflict-of-interest code
unless you are provided a wriften document stating otherwise. Generally, you will file the
Form 700 with the agency within 30 days of the date of hire.

8. Q. Are board members of a nonprofit public benefit corporation that operates two Califomnia
charter schools officials who must file Form 700s?

A. Yes. Members of charter schools are officials and must file Form 700s.

income Questions

9. Q. Dol have to report my spouse's or registered domestic partner's income?

A. Generally, you must report 50% of your spouse's salary disclosing the employer's name
as the source of income on Schedule C. If your spouse or registered domestic partner is
self-employed, report the business entity on Schedule A-2. Remember: governmental
salary is never reported. You must check your disclosure category, if applicable.

10. Q. | own a business in which | have received income from clients of $10,000 or more, but
their names are confidential. Must ! disclose their names on Schedule A-2, Part 37

A. Yes. However, Regulation 18740 (available at www.fppc.ca.gov) provides a procedure
in which a client's name may not be disclosed if disclosure of the name would violate a
legally recognized privilege under California law. Requests for exemptions must be
submitted to the FPPC Executive Director.

Investment Questions

11. Q. All my investment decisions are made by my account manager and | have no input into
where my funds are invested. Am | required to disclose the investments contained in
this account?

A. Yes, you must disclose on Schedules A-1 or A-2 any investments worth $2,000 or more
in a business entity located or doing business in your jurisdiction. Also check your
conflict-of-interest code, if applicable, to determine if the investment is reportable.

12. Q. | have funds invested in a retirement account. Must | report the investments held in the
retirement account?

A. Investments held in a government defined-benefit pension program plan (i.e. CalPERS)
are not reportable. However, assets held in some retirement accounts such as a defined
contribution plan 401(k) must be disclosed if the account holds such items as common
stock. You may have to contact your account manager for assistance in determining
what assets are held in your account.

www.fppc.ca.gov
1.866.275-3772 or 916.322.5660
FPPC TAD - 011-1.2011 - Page 2 of 3
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1-866-275-3772
California Fair Political Practices Commission
Frequently Asked Questions:
Form 700 Disclosure

13. Q. My spouse and | have a living trust that hofds rental property in my jurisdiction, our
primary residence, and investments in diversified mutual funds. How do | disclose this
trust?

A. Disclose the name of the trust, the rental property and its income on Schedule A-2. Your
primary residence, if used exclusively as your personal residence, and investments in
diversified mutual funds registered with the SEC are not reportable.

Reat Property Questions

14. Q. Is my personal residence reportable?

A. If you are required to disclose real property, pursuant to your agency's conflict-of-interest
code, any personal residence occupied by you or your family (including a vacation
home) is not reportable if used exclusively as a personal residence. However, a
residence for which you claim a business deduction is reportable if the portion claimed
as a tax deduction is valued at $2,000 or more. The amount of the tax deduction is not
relevant. In addition, any residence for which you receive rental income is reportable if it
is located in your jurisdiction.

16. Q. | have to report my personal residence and | am not comfortable listing the street
address. Do | have any other options?

A. Yes. iInstead of listing the street address, you may list the assessor's parcel number.

Enforcement Question

16. Q. What is the penalty for not filing my Form 700 on time?

A. A fine of $100 may be assessed. In addition, if your failure to file is referred to the FPPC
Enforcement Division, the fine will increase up to a maximum of $5,000 per violation. In
2010, the FPPC collected more than $25,000 in fees for late statements.

www.fppe.ca.gov
1.866.275-3772 or 916.322.5660
FPPC TAD » 011-1.2011 » Page 3 0of 3
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CA FPPC Adv. A-08-095, 2008 WL 2782930 (Cal.Fair.Pol.Prac.Com.)

Callfornia Fair Political Practices Commission
*1 MR. JOHN A, SHUPE

FPPC File No. A-08-095

July 16, 2008
Mr. John A. Shupe
Shupe and Finkelstein
177 Bovet Road, Suite 600
San Mateo, Californla 94402-3191

Re: Your Request for Advice

Dear Mr. Shupe:

This letter responds to your request for advice regarding the conflict-of-interest provisions of the
Political Reform Act (the “Act”). [FN1] You are acting General Counsel for the Foothili DeAnza
Community College District. District Trustee Betsy Bechtel has authorized you to request advice from
the Commission on the questions below.

This letter is based on the facts presented; the Fair Political Practices Commission (the *Commission”)
does not act as a finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
Additionally, Commission advice is limited to obligations arising under the Act. We do not address the
applicability, if any, of other conflict-of-interest laws such as common law conflict of interest or

Government Code Section 1090.
QUESTIONS

@ Does Trustee Bechtel, who is a director of a local private bank, have a disqualifying conflict of
interest under Government Code Section 87100 if she participates In a community college district
governing board vote to ratify a district check payable to that bank?

@ May Trustee Bechtel participate In routine votes to ratify district warrants including payments to

e private bank for amounts owing to the bank by virtue of contracts previously entered into by the
bank and the district?

CONCLUSIONS
1. Ms. Bechtel has a disqualifying conflict of interest under the Act. She may not participate in the
Board's vote to ratify a community coliege district check payable to the private bank.

2. Ms., Bechtel has a disqualifying conflict of interest and may not participate in governing board votes
to approve payments to the bank made pursuant to a previously agreed upon contract.

FACTS [FN2

Ms. Bechtel is @ member of the board of trustees for the Foothill DeAnza Community College District,
the boundaries of which cover several communities in Santa Ciara County. Trustee Bechtel is a retired
employee of a private bank. She owns stock in that bank which she derived from that employment,
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which ¢onstitutes less than three percent of the stock of the bank. She receives dividends from that
stock which constitute less than five percent of her total annual income. She also receives pension
payments from the bank which constitute more than five percent of her total annual income. In
addition, the Trustee holds a seat on the board of directors of the private bank, but is not on the
bank's loan committee.

When the bank's proposed contract with the district came up for action by the governing board in
2006 Trustee Bechtel recused herself. From time to time, however, warrants are presented for
ratification by the governing board, occasionally including warrants for payments to the bank for
services rendered to the District under the same 2006 contract.

*2 Your first question involves the governing board's vote to ratify a district check payable to the
private bank described above. The district does not do its banking at this institution. However, one of
the contractors which the district selected to perform construction work on district property chose the
bank as the depository of the retainage sums withheld by the district from payment to the contractor.
The district check which would be the subject of a Governing Board vote to ratify Is payment of some
or all of the retainage money owed by the district to the contractor. The bank will hold funds in an
interest bearing account until the district and the contractor agree that the retainage should be
released. At that point the bank will pay the money over to the contractor.

Your second question is whether the Trustee's disqualification continues with respect to board actions
to approve payments to the bank where the obligation to pay is based on the 2006 contract.
Approximately every two months the governing board is presented with a consent agenda item to
“approve all warrants.” “Warrants” are district payments to employees for wages and satary and to
vendors for services or goods sold. In most cases the payments have already been made, i.e., the
checks have already been signed by the appropriate district administrator and mailed out to the
vendor. “Ratification” in this sense is an after the fact approval required by Education Code Sections
81655 and 81656. The Trustee had a disqualifying conflict of interest with respect to the previous
board vote on the 2006 contract with the bank. The Trustee removed herself from that matter in the
fashion required by law. However, the Trustee guestions the need to continue disqualifying herself
from later consent agenda votes to ratify warrants ta the bank, since the underlying contract has
already been formed, is valid, and the payment which is to be ratified is legailly owed.

ANALYSIS

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an
impartial manner, free from bias caused by their own financial interests or the financial interests of
persons who have supported them.” (Section 81001(b).) Section 87100 prohibits any public official
from making, participating in making, or otherwise using his or her official position to influence a
governmental decision in which the official has a financial interest. The Commission has adopted an
eight-step analysis for determining whether an official has a disqualifying conflict of interest.

(Reguiation 18700(b).)
Step 1. Is the Trustee a public official?

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or
local government agency.” We have advised that a community college district is a local government
agency. (Washington Advice Letter, No. A-02-034a.) As a member of the Foothill DeAnza Community
College District, Ms. Bechtel is a public official subject to the Act's conflict-of-interest rules. (Section
82041.)

Step 2. Is the Trustee making a governmental decision?

*3 A public official *makes a governmental decision” when the official, acting within the authority of
his or her office or position, votes on a matter, obligates or commits his or her agency to any course
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of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation
18702.1.) In voting to approve a district check payable to a private bank, Trustee Bechtel Is making a
governmental decision as defined in Requlation 18702.1. Despite the facts that the governing board
of the community college district regularly votes to ratify district warrants on its consent agenda, and
that the ratification Is “after the fact” approval of checks already mailed by the district administrator,
the approvai of warrants is making a governmental decision within the meaning of Requlation
18702.1. We have advised that the routine approval of warrants constitutes making a governmental
decision in the Wilder Advice Letter, No. A-00-018, the Buck Advice Letter, No. A-98-056, and the
Loeffler Advice Letter, No. A-96-337. [FN3]

Step 3. The Trustee's relevant economic interests.

The Act's conflict-of-interest provisions apply only to conflicts of interest arising from an official's
economic Interests, as described in Section 87103 and Regulations 18703-18703.5. The economic
Interests relevant to the Trustee are:
+ An economic interest in a business entity in which he or she has a direct or indirect Investment
of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds
any position of management. (Section 87103(a) and (d); Regulation 18703.1(a)-{h).)
s An economic Interest in any source of income, including promised income, totaling $500 or more
within 12 months prior to the decision. (Section 87103(c); Requlation 18703.3.)

Trustee Bechtel holds the position of director of a private bank. As a retired employee of the bank,
she owns stock in the bank, receives dividend Income, and receives pension payments from the bank
which constitutes more than five percent ofher annual income. Under the Act, the Trustee has an
economic interest in the private bank because she is a director of the bank. (Section 87103(d) and
Regulation 18703.1(b}.) The bank may ailso qualify as an economic interest of hers because she has
an investment in the bank's stock which is presumably worth more than $2,000 and she receives
income from the bank. [FN4] (Sections 87103(a) and (c); Regulations 18703.1 and 18703.3.)

Step 4. Will the Trustee's economic interests be directly or indirectly involved in the
governmental decision?

Under Regulation 18704.1(a), a person, including business entities and sources of income, Is directly

involved In a decision before an official's agency when that person, either directly or by an agent:
“(1) Initiates the proceeding in which the decision will be made by filing an appilication, claim,
appeal, or similar request or;
*4 “(2) Is a named party in, or is the subject of, the proceeding concerning the decision before
the official or the official's agency. A person is the subject of a proceeding if a decision involves
the Issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement
to, or contract with, the subject person.”

The private bank is directly involved in the Governing Board's decisions to approve payments to that
bank. (Requiation 18704.1(a).) (Requlation 18704.1(a); Wilder Advice Letter, No. A-00-018; Jeffries
Advice Letter, No. A-99-032; Buck Advice Letter, No. A-98-056; and Loeffler Advice Letter, No. A-96-
337.)

Step 5. What materiality standard applies?

A conflict of Interest may arise only when the reasonably foreseeable financial effect of a
governmental decision on a public official's economic interest Is material. (Requiation 18700{a).)
Different materiality standards apply dependingon the type of economic interest and whether that
interest is directly or indirectly involved in the agency's decision. Under Regulations 18705.1(b) and
18705.3(a), the financial effect of a governmental declsion on a business entity that is directly
involved In a governmental decision is presumed to be material. [FN5]
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Step 6. Is it reasonably foreseeable that the financial effect of the governmental decisions
on the Trustee's economic interests will meet the applicable materiality standard?

A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially
likely that one or more of the materiality standards will be met as a result of the governmental
decision. (Requlation 18706(a).) Under theAct and regulations, it Is substantially likely that the
governing board's decision to approve a payment to the private bank will have a material financial
effect on the bank of which Ms. Bechtel is a director. Consequently, the Trustee has a conflict of
Interest and must disqualify herself from voting to approve warrants payable to the bank. As a
practical matter, it would be best to remove from the consent calendar the items for which the
Trustee is disqualified. This would enable the Trustee to participate in decisions regarding the consent
calendar.

We have provided similar advice concerning the payment of warrants in the past. The Wilder Advice
Letter, No. A-00-018, advised that a school district board member had a disqualifying conflict of
interest in district decislons about the approval of the payment of warrants for contracts with
Xanthos, a nonprofit corporation where she worked. The Buck Advice Letter, No. A-98-056, advised
that a water district director may not participate in governmental decisions to approve the payment of
warrants to the Water Education Foundation which was a source of income to him because his wife
was a salaried staff member there. The Loeffler Advice Letter, No. A-96-336, concluded that a
councilmember employed by P.G.&E. and owning more than $10,000 of stock in P.G.&E. may not
participate In votes on routine warrant payments from the city to P.G.&E, for electrical and gas utility
service. The Kohn Advice Letter, No. A-93-052 stated that councilmembers with investments of
$10,000 or more in GTE may not participate in decisions on the consent calendar regarding the
payment of bills to GTE for telephone service provided to the city. In the Willlamson Advice Letter,
No. I-92-628, we advised a councilmember employed as vice president of Sim! Valley Bank, where
the city banked, that she could not authorize a warrant payable to the bank, though she could
approve warrants drawn on the bank,

Steps 7 and 8. Do the “public generally” or the “legally required participation” exceptions
apply?

*¥5 The facts presented do not indicate that the public generally rule contained {n Requiation 18707,
or the narrow exception contained in Regulation 18708 for situations where officials are legally
required to participate in a decision despite having a conflict of Interest, apply here.

If you have other questions on this matter, please contact me at (916) 322-5660.
Sincerely,

Scott Hallabrin
General Counsel

By: Hyla P. Wagner
Senior Counsel
Legal Dlvision

FN1. The Political Reform Act is contalned In Government Code Sections 81000 through
91014, All statutory references are to the Government Code, unless otherwlse indicated.
The regulations of the Fair Political Practices Commission are containedin Sections 18110
through 18997 of Title 2 of the California Code of Regulations. All regulatory references

are to Title 2, Division 6 of the California Code of Regulations, uniess otherwise indicated.

-n
NS

. The additional facts you provided on July 8, 2008 are incorporated into this letter.

-n
)

N3. Only in the Jeffries Advice Letter, No. A-99-032, where the Board of a Water District

|
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reviewed the bills/invoices that staff had paid, but the board of directors did not formally
“approve” the expenditures and the warrant register was listed as a “receive and file”
matter on the board's agenda, did we find that reviewing the bills paid by staff did not
constitute making or participating in a governmental decision. In that case no action was
required by the Board members and they didnot comment on or question the payment of
the bills.

EN4. The Act defines “income” as a payment received, including but not limited to any
salary, wage, advance, dividend, interest, rent or proceeds from any sale. (Section 82030
(a).) With respect to the dividend and pension income the trustee recelves, the term
“income” does not include dividends, interest, or any other return on a security which is
registered with the Securities and Exchange Commission. (Section 82030(b)(5).) Pension
payments fall within the Act's definition of income unless they are received under a
defined benefits pension plan qualified under Internal Revenue Code Section 401(a).
(Section 82030(b)(11).)

FENS5, This presumption may be rebutted by proof that it is not reasonably foreseeable
that the governmental decision will have any financial effect on the business entity.

CA FPPC Adv. A-08-095, 2008 WL 2782930 (Cal.Fair.Pol.Prac.Com.)

END OF DOCUMENT

(¢) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works
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CA FPPC Adv. I-07-025, 2007 WL 867116 (Cal.Fair.Pol.Prac.Com.)

Callfornia Fair Political Practices Commission
*1 EUGENE WHITLOCK

FPPC File No. I-07-025

March 12, 2007
Eugene Whitlock
Deputy County Counsel
County of San Mateo

Hall of Justice and Records, 6" Floor
400 County Center
Redwood City, California 94063-1662

RE: Your Request for Informal Assistance

Dear Mr. Whitlock:

This letter is in response to your request for advice on behalf of the Honorable Julie Borden, Board
Member of the Hillsborough City School District (“District”), regarding the conflict-of-interest
provisions of the Political Reform Act (the “Act”). [FN1] Because the nature of your question is fact-
sensitive, and thus not appropriate for formal written advice, we provide you with informal assistance.

[FM2]
QUESTIONS

1. Does Board Member Borden have a conflict of interest under the Act if she makes, participates in
making, or attempts to use her official position to influence the consideration or approval of a
proposed plan before the District regarding renovation and construction of West Hillsborough
Elementary School which is 350 feet away from her residence?

2. If Board Member Borden has a conflict of interest, would the “public generally” exception under the
Act permit her to participate in the District's decisions regarding the renovation or construction of the
West Hillsborough Elementary School?

CONCLUSIONS

1. Because Board Member Borden owns real property within 500 feet of West Hiilsborough Elementary
School, the financial effect of District decislons regarding the elementary school on the value of her
residence is presumed to be material. However, this presumption may be rebutted by proof that it is
not reasonably foreseeable that the governmental decision will have any financial effect on the Board
Member's residence. Reasonable reliance on an appraisal by a disinterested and qualified real estate
professional, if based on an accurate understanding of the pertinent facts and circumstances,
including the factors listed in reguiation 18705.2(b)(1)(A)-(C), will generally be sufficient to rebut this
presumption.

2. Assuming Board Member Borden has a conflict of interest regarding decisions affecting West
Hillsborough Elementary School, the “public generally” exception (Step 7) may permit Board Member
Borden to participate in the decision, despite herconflict of interest, If either (1) 10% or more of all
property owners or homeowners in the District, or (2) 5,000 property owners or homeowners in the
District wouid be affected, and the governmental decisions in question would affect her economic
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Interest In substantially the same manner as it would affect the significant segment identified.

FACTS

Julie Borden is a member of the Governing Board of the Hillsborough City School District (*District”).
Board Member Borden owns her family's residence located at 340 Alberta Way in Hillsborough,
California. It is a one-story, single family residence in a residential nelghborhood. Board Member
Borden's interest in her house has a value exceeding $2,000. As Indicated in an independent appraisal
report by Enright & Company, Inc. [File: 07-549] dated January 2007 (the “Enright Report™),
whichyou enclosed with your request for advice, most residences in the Board Member's immedlate
neighborhood have lot sizes and conditions similar to her residence.

*2 The nearest boundary of Board Member Borden's residence is 350 feet from the nearest boundary
of West Hillsborough Elementary School (the “Elementary School”), one of the District's four school
sites. Your letter provides no information regarding the location of any other District school campuses
refative to the Board Member's house.

In November 2002, District voters approved a $66.8 million general obligation bond measure for
school renovation and construction, including work at the Elementary School. The District's Board will
also consider revising their District-wide Master Plan and, specificaliy, a building strategy for the
Elementary School. You write that the District is studying the following renovation options for the
Elementary School, scheduled to commence in the summer of 2007: (1) ADA upgrades (interior and
exterior), and (2) renovation of classrooms, for a total estimated cost of $6 milfion.

For 2008, the District is considering adding four additional classrooms and the cost is estimated to be
between $2 million and $4 million.

The Enright Report, on page four, states that “[b]ased on the analyses presented within this appraisal
consultation report, and subject to the assumptions and limiting conditions, to follow, it is concluded
that renovation of the West Hillsborough Elementary Schoof would not have any financial
effect on the subject property.” (Emphasis in original.) Neither the Enright Report or your letter
contains information regarding, e.g., the number of property owners or residential property owners in
the District, or the median residential lot size in the District.

ANALYSIS

The primary purpose of the Act's conftict-of-interest provisions is to ensure that “[p]lublic officials,
whether elected or appointed, [should] perform their duties in an impartial manner, free from bias
caused by their own financial interestsor the financial interests of persons who have supported
them.” (Section 81001(b).) In furtherance of this goal, section 87100 of the Act prohibits a public
official from making, participating In making, or otherwise using his or her official position to infiuence
a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the
following questions as outlined below.

Steps One and Two: Is the individual a “public official” and will he be making, participating
in making, or attempting to influence a government decision?

Board Member Borden Is considered a “public officlal” that makes, participates in making, or attempts
to use her official position to influence governmental decisions in her role as a school board member.

[FN3]

Step Three: Identify the public official's economic interests.
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Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it
is reasonably foreseeable that the decision will have a material financial effect, distinguishable from
its effect on the public generally, on the official, a member of his or her immediate family,” or on any
of the official's economic interests, described as follows:
*3 o A public official has an economic interest in a business entity in which he or she has a direct
or indirect investment [FN4] of $2,000 or more (section 87103(a); requlation 18703.1(a)); orin
which he or she Is a director, officer, partner, trustee, employee, or holds any position of
management (section 87103(d); reg. 18703.1(b});
» A public official has an economic interest in real property in which he or she has a direct or
indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);
¢ A public official has an economic interest in any source of income, including promised income,
which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg.
18703.3);
¢ A public official has an economic interest in any source of gifts to him or her if the gifts
aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg.
18703.4);
» A public official has an economic interest in his or her personal finances, including those of his or
her immediate family - this is the “personal financial effects” rule (section 87103; reg. 18703.5).

Board Member Borden has an interest in her real property worth at least $2,000. Therefore, she has
an economic interest in her real property. You have not identifled any other possible economic
interests assoclated with this official.

Step Four: For each of the pubilic official's economic interests, determine whether that
interest is directly or indirectly involved in the governmental decision which the public
official will be making, participating in making, or using or attempting to use her official
position to influence.

Once an official identifies an economic interest, he or she must determine whether it is “reasonably
foreseeable” that the decislon(s) in question will have a “material financial effect” on that interest.
First, the official must decide whether the economic interest is directly or indirectly involved in the
specific decision in question. (Reg. 18700(b){4).) Having established the degree of involvement, the
official can then identify the materiality standard appropriate to the circumstances. (Reg. 18700(b)
(5).) The official then knows what financial effect wouid be considered “material” under the Act.
Finally, the officlal must decide whether such a material financial effect is a “reasonably foreseeable”
consequence of the decision(s) at issue. (Reg. 18700(b)(6).)

Real Property: Real property in which a public official has an economic interest is directly involved in
a governmentai decision if, for exampie:

"(1) The real property in which the official has an interest, or any part of that real property, is
located within 500 feet of the boundaries (or the proposed boundaries) of the property which is
the subject of the governmental decision. For purposes of subdivision (a)(5), real property is
located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is
the subject of the governmental decision’ if any part of the real property is within 500 feet of the
boundaries (or proposed boundaries) of the redevelopment project area.” (Regulation 18704.2

(a).)

*4 Board Member Borden owns a residence, the border of which is 350 feet away from the nearest
boundary of the Elementary School. Thus, pursuant to requlation 18704.2 (a)(2), her real property is
directly involved in the decision(s} in question.

Steps Five and Six: Materiality and Reasonable Foreseeability.
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Step Five asks whether a conflict of Interest may arise only when the reasonably foreseeable financial
effect of a governmental declsion on a public official's economic interest is *material.” (Reg. 18700
(a); see also regs. 18705 - 18705.5.)

Step Six asks whether an effect on an economic Interest Is considered “reasonably foreseeable” if
there is a substantial likelihood that it will occur. (Reg. 18706(a).) A financial effect need not be
certain to be considered reasonably foreseeable, but it must be more than a mere possibllity. (In re
Thorner (1975) 1 FPPC Ops. 198.) But first, we apply the Step Five analysis.

When real property is directly involved In a governmental declsion, as here, there is a presumption
under the Commission's requlations that the financial effect of the decision upon the real property is
material. (Reg. 18705.2(a)(1) and (a)(2).) This presumption can only be rebutted by proof that it is
not reasonably foreseeable that the declsions will have any finandial effect at all on the real property.
(Requlation 18705.2(a)(1).) The magnitude of the financial effect is irrelevant. Ifthere Is any financial
effect at all (i.e., even “one penny”), the effect is presumed to be “material.”

Because Board Member Borden's residence has been found to be directly involved under Step Four of
the analysis, the financial effect of the governmental decision(s) being contemplated on her residence
are presumed to be material. However, thedetermination as to whether the materiality presumption is
rebutted (and whether a materlal financial effect on an economic interest is reasonably foreseeable) is
based upon the presence or absence of certain facts. Therefore, these are factual questions that the
public official is uitimately responsibie to decide.

An appraisal by a disinterested and qualified real estate professional, based upon an accurate
understanding of all pertinent facts and circumstances, including those listed as factors in requlation
18705.2(b)(1)(A)-(C), [FN5] will generally be considered a good faith effort by a public official to
assess the financlal effect of a decision on his or her real property, sufficient to rebut the presumption
of the regulation 18705.2(a){(1). (Walnwright Advice Letter, No. A-03-179; Wallace Advice Letter, No.
A-03-069; Vadon Advice Letter, No. A-02-080.) The Act does not require a theoretically exhaustive or
perfect appraisal. (Jenkins Advice Letter, No. A-99-153.) The presumption can be rebutted oniy when
the appraisal concludes that there will be no financial effect on the official's real property, as the
appraiser has concluded in Board Member Borden's case.

*5 However, a public official may not simply rely on a third-party appraisal without further inquiry
into the quallfications of the appraiser, whether he or she considered the factors listed in our
regulations, and whether the conclusions reached by the appraiser are objectively defensible, i.e.,
based on a full and accurate assessment of all pertinent facts and circumstances. When a third-party
appraisal meets these standards, a public officlal may rely on the appraisal to conclude that

thepresumption of requlation 18705.2(a){1) has been rebutted. [FN&]

Step Seven: Will the Governmental Decision Have a Financial Effect on the Public Official's
Economic Interests that is Indistinguishable from the Effect on the Public Generally?

An official who otherwise has a conflict of interest in a decision may still participate in the decislon
under the “public generally” exception. This exception applies if a “significant segment” of the
jurisdiction or the official’s election district is affected by the governmental decision in “substantially
the same manner” as it would affect the public official, the public official may participate in the
decision. (Section 87103; Reg. 18707(a).)

Real Property, Significant Segment: Assuming the Enright Report does not rebut the presumption
of materiality found under Step Five, above, she has a conflict of interest based on her interest in her
real property. Specificsubdlvisions of requlation 18707.1 define a “significant segment,” based on the

economic interest Involved. When the economic interest which gives rise to the conflict of interest is
an interest in real property, the slgnificant segment Is defined as:

“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the
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official's agency or the district the official represents; or
"(it) 5,000 property owners or homeowners in the jurisdiction of the official's agency.” (Reg.
18707.1(bY(1X(B)(i) - (ii).)

Because you do not present any data in your letter regarding how many property owners or home
owners are in the jurisdiction of the Board Member's District, we cannot identify a significant segment
on which to base our analysis.

Substantlally the Same Manner: If you can determine that a significant segment wiil be affected
by a decision, it Is next necessary to determine if the public official's economic interest will be affected
in substantially the same manner as the rest of the segment. If the answer is “yes,” then the effect of
the decision is not distinguishable from the effect on the public generally and the public official may
participate in the decision, (Reg. 18707(b)(4).) To assess whether a significant segment will be
financially affected in substantiaily the same manner, al} measurable effects from the decision must
be Identified. Comparing financial effects is necessarily a factual process.

As noted above, Board Member Borden has an interest in real property located within the area. If she
determines that a significant segment of property owners or homeowners will be financially affected
by the decisions in a manner substantially similar to the financial effect on her real property, the
“public generaily” exception wouid apply.

Public Generally, Small Jurisdictions: Requlation 18707.10 (which became operative on January
13, 2007) is an additionai exception to the conflict of interest rules under the Act which public officials
in small jurisdictions may use. If a public official is found to have a conflict of interest under the first
six steps of the eight-step analysis, but meets all six requirements under 18707.10(a}, that official
may still participate in the governmentai decision(s) at issue. Those six requirements are:

*6 “(1) The jurisdiction of the public official's agency has a population of 32,000 or less and
covers a geographic area of ten square miles or less;

“(2) The pubilic official is required to live within the jurisdiction;

*(3) The public official, if elected, has been elected in an at-large jurisdiction;

"(4) The official's property is more than 300 feet from the boundaries of the property that is the
subject of the governmental decision;

*(5) The official's property is located on a lot not more than one-quarter acre in size or not larger
than 125 percent of the median residential lot size for the jurisdiction; and

(6) There are at least 20 other properties under separate ownership within a 500 foot radius of
the boundaries of the property that is the subject of the governmental decision that are similar In
value.”

Since your request does not provide us with facts allowing us to apply the above six requirements, we
cannot evaluate whether this exception would appiy.

Step Eight: Is Board Member Borden Legally Required to Participate in the Decision?

Section 87101 permits officials otherwise disqualified from making governmental decisions to
participate in decisions when their participation is legally required. This is the case if a quorum can
not be achieved without the participation of disqualified public officials. Since you do not present us
with any facts indicating that this exception may apply, we do not provide an analysis of its potentlal
application.

Sincerely,

Luisa Menchaca
General Counsel

By: Andreas C. Rockas
Senior Counsel
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Legal Division

FN1. Government Code sections 81000 - 91014. Commission regulations appear at Title

2, sections 18109-18997, of the California Code of Reguiations.

FN2. Informal assistance does not provide the requestor with the immunity provided by
an opinion or formal written advice. (Section 83114; requlation 18329(c)(3), copy
enclosed).

FN3. A public official *makes a governmental decision” when the official, acting within the
authority of his or her position, votes on a matter, obligates or commits his or her agency
to any course of action, or enters into any contractual agreement on behalf of his or her
agency. (Section 87100; reg. 18702.1.) A public official “participates in making a
governmental decision” when, acting within the authority of his or her position and
without significant substantive review, the official negotiates, advises or makes
recommendations to the decision maker regarding the governmental decislon. {Section
87100; reg. 18702.2.) A public official is attempting to use his or her official position to
influence a decislon before his or her own agency If, for the purpose of influencing the
decision, the official contacts or appears before any member, officer, employee, or
consultant of his or her agency. (Section 87100; reg. 18702.3.)

EN4. An indirect investment or interest means any investment or interest owned by the
spouse of an official or by a member of the official's immediate family, by an agent on
behaif of a public official, or by a business entity or trust in which the official, the official's
immediate family, or their agents own directly, indirectly, or beneficially a 10-percent
interest or greater. (Section 87103.) "Immediate family” is defined at section 82029 as
an official's spouse and dependent children.

ENS5. The factors listed under requlation 18705.2(b)(1) include: “(A) The development
potential or income producing potential of the reai property in which the official has an
economic interest; [{] (B) The use of the real property in which the official has an
economic interest; [1] (C)The character of the neighborhood including, but not limited to,
substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions,
or similar traits of the neighborhood.”

FN6. Please bear In mind the important qualification that the Commission does not act as
a finder of fact in its advice giving capacity, and that the ultimate responsibility for the
reasonable assessment and disclosure of ail pertinent facts rests with the public offidal.
(See, e.g., Oderman Advice Letter, No. A-02-340; O'Hara Advice Letter, No. A-00-174.)

CA FPPC Adv. I-07-025, 2007 WL 867116 (Cal.Fair.Pol.Prac.Com.)

END OF DOCUMENT

(c) 2013 Thomson Reuters. No Claim to Orig. US Gav. Works

-106-
http://web2.westlaw.com/result/documenttext.aspx?origin=Search&fmqv=c&cfid=1&eq=... 1/15/2013



92 Ops. Cal. Atty. Gen. 19, 09 Cal. Daily Op. Serv. 660, 2009 Daily Journal D.A.R. 800,2009
WL 129874 (Cal.A.G.)

Office of the Attorney General
State of California
Opinion No. 07-807

*1 January 14, 2009

THE HONORABLE NORMA J. TORRES
MEMBER OF THE STATE ASSEMBLY

THE HONORABLE NORMA J. TORRES, MEMBER OF THE STATE ASSEMBLY, has
requested an opinion on the following question:

May a city redevelopment agency enter into a loan agreement for commercial property
improvement where the recipient of the proposed loan is a corporation solely owned by the adult,
non-dependent son of an agency board member who also resides with the board member in the
same rented apartment?

CONCLUSION

The circumstance that the recipient of a proposed commercial property improvement loan from a
city redevelopment agency would be a corporation solely owned by the adult, non-dependent son
of an agency board member who also resides with the board member in the same rented
apartment does not, by itself, preclude the agency from entering into an agreement to make that
loan. However, to avoid a conflict between her official and personal interests, the board member
should abstain from any official action with regard to the proposed loan agreement and make no
attempt to influence the discussions, negotiations, or vote concerning that agreement.

ANALYSIS

We are informed that a city redevelopment agency is considering whether to enter into a loan
agreement for commercial property improvement and that the recipient of the proposed loan is to
be a corporation solely owned by the adult son of an agency board member. We are also told
that, while the son resides with the board member in the same rented apartment, we may assume
for purposes of this analysis that he is not dependent on the board member for

support.[FN1] Given this context, we are asked whether the agency may enter into the proposed
loan agreement without violating any conflict-of-interest laws. As relevant here, those laws
consist of two statutory schemes, Government Code section 1090 and its related provisions and
the Political Reform Act of 1974, as well as the common law doctrine against conflicts of
interest. For the reasons that follow, we conclude that the given circumstances, by themselves,
would not preclude the agency from entering into the proposed loan agreement, but that, to avoid
a conflict between her official and personal interests, the board member should completely
abstain from any official action with regard to the proposed loan agreement and make no attempt
to influence the discussions, negotiations, or vote concerning that agreement.
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Government Code section 1090

Our consideration of the question presented first requires that we undertake an analysis

under Government Code section 1090, [FN2]which generally forbids the board of a public
agency from entering into a contract in which one of its members has a personal financial
interest. [FN3] In the words of the statute, “Members of the Legislature, state, county, district,
judicial district, and city officers or employees shall not be financially interested in any contract
made by them in their official capacity, or by any body or board of which they are
members....” [FN4]

*2 A city redevelopment agency is a public body, [FN5] and members of its governing board are
thus public officials within the meaning ofsection 1090, which applies to virtually all members,
officers, and employees of such agencies. [FIN6] An agreement by a public agency to loan money
is treated as a contract for purposes of section 1090.[FN7]

Section 1090 is concerned with financial interests, other than remote or minimal interests, that
prevent public officials from exercising absolute loyalty and undivided allegiance in furthering
the best interests of their public agencies. [FN8] Under section 1090, “the prohibited act is the
making of a contract in which the official has a financial interest.” [FN9] Such an interest may be
direct or indirect, but the “evil to be thwarted by section 1090 is easily identified: If a public
official is pulled in one direction by his financial interest and in another direction by his official
duties, his judgment cannot and should not be trusted, even if he attempts

impartiality.” [FN10] A contract that violates section 1090 is void. [FN11]

With these principles in mind, we consider whether the familial relationship between the
redevelopment agency board member and the member's adult son will, by itself, render the
proposed loan agreement between the agency and the member's son's corporation invalid
undersection 1090. We considered a similar question in 88 Ops.Cal. Atty.Gen. 222 (2005). At
issue in that opinion was whether the adult son of a redevelopment agency board member could
acquire real property within the redevelopment zone without causing the member to

violate Health and Safety Code section 33130(a), which prohibits agency officers and employees
from acquiring “any interest in any property included within the project area within the
community,” including “any indirect financial interest” in such property. [FN12] Because the
statute under analysis did not further specify what constituted a prohibited “indirect financial
interest,” we found it appropriate to consult other conflict-of-interest statutes, including section
1090, to determine whether the parent-adult child relationship between the agency member and
his son would give rise to the member having a cognizable financial interest in the property his
son sought to purchase. [FN13] Our review of analogous statutory schemes led us to conclude
that no such prohibited interest would arise solely on account of the parent-adult child
relationship.[FN14]

Here, where we are called upon to analyze section 1090 and its related provisions directly, rather
than by comparison, the result is the same. For purposes of this analysis, we note that the
Legislature has expressly defined certain “remote interests” [FN15] and

“noninterests”[FIN16] that do not come within section 1090's general prohibition. If a “remote
interest” is present, as defined in section 1090, the proposed contract may be made, but only if
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(1) the public official or board member in question discloses his or her financial interest in the
contract to the public agency, (2) such interest is noted in the entity's official records, and (3) the
individual with the remote interest abstains from any participation in the making of the

contract. [FN17] If a “noninterest” is present, as defined in section 1091.5, the contract may be
made without the official's abstention, and generally a noninterest does not require

disclosure. [FN18] We have found that an examination of these statutory exceptions is useful in
determining what would otherwise be viewed by the Legislature as constituting a proscribed
“financial interest.” {[FN19]

*3 In our 2005 opinion, we observed that, although the Legislature deems a parent to have a
remote financial interest for purposes ofsection 1090 “in the earnings of his or her minor child
for personal services,” [FN20] there is no similar determination that a parent has either a direct
or indirect financial interest in the property or earnings of an adult child. [FN21] And we have
previously found that the familial relationship between a county supervisor and his adult brother,
in that instance an automobile dealer, would not result in a violation of section 1090 if the
brother sold automobiles to the county. “Neither brother has any proprietary ‘interest’ in the
financial attainments of the other; neither is entitled to any contribution or support from the
other.”[FN22]

The situation here is analogous. A parent is not legally compelled to support an adult child
absent special circumstances not present here, such as the child’s incapacity [FN23] Conversely,
an adult child has no legal duty to support a parent, unless the parent is “in need and unable to
support himself or herself by work,” [FN24] a circumstance also not present here.

We are informed that the board member's son's corporation will receive the proceeds of the
agency's loan. There is no indication that the member will personally profit from this transaction.
While the Legislature could have characterized the inherent “interest” that a self-supporting
parent may be said to have in the financial attainments of an adult child as one that, by itself,
amounts to a prohibited financial interest, it has not done so. Nor have we located any judicial
determination that the parent-adult child relationship, in itself, creates a financial conflict of
interest in situations of the sort considered here.[FN25] Thus, we conclude that the familjal
relationship between the board member and her adult son does not invalidate the proposed loan
agreement under section 1090.

For similar reasons, we believe that a housing arrangement in which a public official and his or
her adult child live together in the same rented apartment does not necessarily give the parent a
prohibited financial interest in the contractual dealings of the child for purposes of section 1090.
Although by statute a landlord has a “remote interest” in his or her tenant's official contracts and
vice versa, [FN26] the same is not the case for individuals who share a rented apartment, and
whose legal obligations to one another are different in kind from those owed between landlord
and tenant. Thus, we conclude that section 1090does not preclude the redevelopment agency
from entering into the contract at issue due solely to the circumstance that an agency board
member and her adult son share living space in a rented apartment.

Having so concluded, however, we caution that if there were other circumstances suggesting that
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the member had a financial interest in the proposed contract, those circumstances would need to
be analyzed separately to determine whether an impermissible conflict existed. [FN27]

The Political Reform Act

*4 We next consider what effect, if any, the Political Reform Act of 1974 [FN28] has on this
question. The Political Reform Act generally prohibits public officials from participating in
“governmental decisions” in which they have a financial interest. [FN29] Of potential relevance
here, the Political Reform Act requires officials to abstain from participating in such a decision
when it will have a material financial effect on a member of his or her “immediate

family.” [FN30] The term “immediate family” includes only the official's “spouse and dependent
children.” [FN31] As stated earlier, we are assuming here that the board member's adult son is
not her dependent.

No other provision of the Political Reform Act purports to link a public official's personal
financial interests to those of an individual (other than the official's spouse and/or dependent
children) with whom he or she shares a rented residence. Therefore, we find that the Political
Reform Act's prohibitions are not triggered by the circumstance that the board member shares a
rented residence with her adult son, whose corporation seeks to contract with the agency.

Common Law Doctrine against Conflicts of Interest

Having found no disqualifying financial interests within the meaning ofsection 1090 or the
Political Reform Act, we now analyze the circumstances under the common law doctrine against
conflicts of interest. The common law doctrine “prohibits public officials from placing
themselves in a position where their private, personal interests may conflict with their official
duties.” [FN32] While the focus of the statutes analyzed above is on actual or potential financial
conflicts, the common law prohibition extends to noneconomic interests as well.[FN33] Thus,
we have previously cautioned that, even where no conflict is found according to statutory
prohibitions, special situations could still constitute a conflict under the common law

doctrine. [FN34]While the common law may be abrogated by express statutory

provisions, [FN35] the statutes we have considered thus far do not address the circumstances we
have been asked to evaluate, nor are we aware of any other statutes that address those
circumstances.

Here, even if the agency board member cannot be said to have a statutory financial interest in her
son's contract with the agency within the meaning of section 1090 or the Political Reform Act, it
is difficult to imagine that the agency member has no private or personal interest in whether her
son's business transactions are successful or not. At the least, an appearance of impropriety or
conflict would arise by the member's participation in the negotiations and voting upon an
agreement that, if executed, would presumably redound to her son's financial benefit. As one
court has said with regard to the common law doctrine and the need to strictly enforce it:

*5 A public officer is impliedly bound to exercise the powers conferred on him with
disinterested skill, zeal, and diligence and primarily for the benefit of the public.... [{].... []
Actual injury is not the principle the law proceeds on. Fidelity in the agent is what is aimed at,
and as a means of securing it the law will not permit him to place himself in a position in which
he may be tempted by his own private interests to disregard those of his principal. This doctrine
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is generally applicable to private agents and trustees, but to public officers it applies with greater
force, and sound policy requires that there be no relaxation of its stringency in any case that
comes within its reason.... [FN36)

In our view, the agency board member's status as the private contracting party’s parent and co-
tenant places her in a position where there may be at least a temptation to act for personal or
private reasons rather than with “disinterested skill, zeal, and diligence” in the public interest,
thereby presenting a potential conflict. In an earlier opinion, we advised that a common law
conflict of interest may “usually be avoided by [the official's] complete abstention from any
official action” with respect to the transaction or any attempt to influence it. [FN37] Under these
circumstances, we believe that the only way to be sure of avoiding the common law prohibition
is for the board member to abstain from any official action with regard to the proposed loan
agreement and make no attempt to influence the discussions, negotiations, or vote concerning
that agreement.

Accordingly, we conclude that the circumstance that the recipient of a proposed commercial
property improvement loan from a city redevelopment agency would be a corporation solely
owned by the adult, non-dependent son of an agency board member who also resides with the
board member in the same rented apartment does not, by itself, preclude the agency from
entering into an agreement to make that loan. However, to avoid a conflict between her official
and personal interests, the board member should abstain from any official action with regard to
the proposed loan agreement and make no attempt to influence the discussions, negotiations, or
vote concerning that agreement.

Edmund G. Brown JR.
Attorney General

Marc J. Nolan
Deputy Attorney General

[FN1]. In support of this assumption, we have been informed that the agency board member does
not claim her son as a dependent for tax purposes.

[FN2]. All further references to the Government Code are by section number only.
[FN3]. 89 Ops.Cal.Atty.Gen. 217, 218 (2006).

[FN4]. Govt. Code § 1090.

[FN5]. Health & Safety Code § 33100; see 88 Ops.Cal.Atty.Gen. 222 (2005).

[FN6]. See 61 Ops.Cal.Atty.Gen. 243, 248-250 (1978)(applying § 1090 to members of a local
redevelopment agency).

[FN7]. E.g., Carson Redevelopment Agency v. Padilla, 140 Cal. App. 4th 1323, 1329-1330
(2006).
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KEY CONCEPTS

A public agency’s decision should be based solely on
what best serves the public’s interests.

o The law is aimed at the perception, as well as the reality,
that a public official’s personal interests may influence a
decision. Even the temptation to act in one's own interest
could lead to disqualification, or worse.

v Having a conflict of interest does not imply that a public
officiat has done anything wrong; it just means that the
official has financial or other disqualifying interests.

 Violating the conflict of interest laws could fead to
monetary fines and criminal penalties. Don'’t take
that risk.

BASIC RULE

A public official may not participate in a decision ~ including
trying to influence a decision - if the official has financial or, in
some cases, other strong personal interests in that decision.
When an official has an interest in a contract, the official’s
agency may be prevented from even making the contract.

WHEN TO SEEK ADVICE FROM

AGENCY COUNSEL

The rules are very complex. A public official should talk with
agency counsel 1) early and often, 2) when an action by the
public agency, 3) may affect (positively or negatively), 4) any
of the following:

¢ Income. Any source of income of $500 or more (including
promised income) during the prior 12 months for the
official or official’s spouse/domestic partner.

o+ Business Management or Employment. An entity for
which the official serves as a director, officer, partner,
trustee, employee, or manager.

# Real Property. A direct or indirect interest in real
property of $2000 or more that the official or officlal’s
immediate family (spouse/domestic partner and
dependent children) have, including such interests
as ownership, leaseholds (but not month-to-month
tenancies), and options to purchase. Be especially alert
when any of these are located within 500 feet of the
subject of the decislon,

o« Gift Giver. A giver of a gift of $440 (2013-14 proposed
amount) or more to the official in the prior 12 months,
including promised gifts,

 Lender/Guarantor. A source of a loan (including a loan
guarantor) to the official.

« Personal Finances. The official or official's
immediate family's (spouse/domestic partner and
dependent children) personal expenses, income,
assets, or liabilities,

+ Contract. A contract that the agency is considering
enterlng into, in which the official or a member of the
official’s family may have an interest (direct or indirect).

v Business investment. An interest in a business that
the official or the official’s immediate family (spouse/
domestic partner and dependent children) have a direct
or indirect investment worth $2000 or more.

 Related Business Entity. An interest in a business that
is the parent, subsidiary or Is otherwise related to a
business where the official:

s Has a direct or indirect investment worth $2000 or
more; or

= Is adirector, officer, partner, trustee, employee,
Or manager.

« Business Entity Owning Praperty. A direct or indirect
ownership interest in a business entity or trust of the
officlal’s that owns real property.

" campaign Contributor, A campaign contributor of
the official (applies to appointed decision-making
bodies only).

« Other Personal Interests and Biases. The official has
important, but non-financial, personal interests or biases
{positive or negative) about the facts or the parties that
could cast doubt on the official's ability to make a fair
decision.

WHAT WILL HAPPEN NEXT?

Agency counsel will advise the official whether 1) the
official can participate in the decision and, 2) if a contract
is invoived, whether the agency can enter into the contract
at all. Counsel may suggest asking either the Fair Poiltical
Practices Commission or the State Attorney General to
weigh in.

EVEN IF 1T‘S LEGAL, IS IT ETHICAL?

The law sets only minimum standards. Officiats should ask
themselves whether members of the public will question
whether officials should act solely in the public's interest.
If they might, offiicals should consider excusing
themselves voluntarily from that particular
decision-making process.

INSTITUTE ror LOCAL GOVERNMENT
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Basic Rules

An important part of a fair process

is that everyone, irrespective of their
personal relationship to decision-makers,
will have the same access to government
benefits and approvals.

An outgrowth of this principle is the
rule that public officials must disclose
their interests and disqualify themselves
under the Political Reform Act and
other laws (for example Government
Code section 1090’s prescription against
interests in contracts) from participating
in decisions that will have the result

of their immediate family’s expenses,

incoine, assets or liabilities increasing
or decreasing.’' “Immediate family”
includes one’s spouse or domestic
partner and dependent children.*

Some jurisdictions have also adopted
additional policies to prevent nepotism
in hiring, promotions and appointments.

Penalties

The disqualification requirements
relating to family members are part
of the Political Reform Act. A refusal
to disqualify oneself is punishable

by a variety of sanctions, depending
on the severity of the violation and
the degree of intent to violate the law
that enforcement entities are able to
demonstrate.3
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When a disqualified official participates in a decision, it can aiso void the decision.® This can have
serious consequences for those affected by the decision as well as the public agency.
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Basic Rules

Elected officials and others may not
receive a personal loan from any officer,
employee, member or consultant of the
official’s respective agency while in
office.!? There also are limits on elected
officials’ and others’ ability to receive
loans from those with contracts with the

agency (except for bank or credit card
indebtedness made in the regular course
of the company’s business).?” Personal
loans over $500 from others must meet
certain requirements (for example, be in
writing, clearly state the date, amounts
and interest payable).?!
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Penalties

These restrictions are part of the
Political Reform Act. Violations of
these Jaws are punishable by a variety of
sanctions, depending on the severity of
the violation and the degree of intent to
violate the law that enforcement entities
are able to demonstrate.?




Conflicts of Interest When Leaving Office

Government Code § 87406.1. Representation by former district member, officer or employee as
agent or attorney before district board; appearance or communication for purpose of influencing
regulatory action; prohibition

(a) For purposes of this section, “district” means an air pollution control district or air quality
management district and “district board” means the governing body of an air pollution control
district or an air quality management district.

(b) No former member of a district board, and no former officer or employee of a district who
held a position which entailed the making, or participation in the making, of decisions which
may foreseeably have a material effect on any financial interest, shall, for a period of one year
after leaving that office or employment, act as agent or attorney for, or otherwise represent, for
compensation, any other person, by making any formal or informal appearance before, or by
making any oral or written communication to, that district board, or any committee,
subcommittee, or present member of that district board, or any officer or employee of the district,
if the appearance or communication is made for the purpose of influencing regulatory action.

(c) Subdivision (b) shall not apply to any individual who is, at the time of the appearance or
communication, a board member, officer, or employee of another district or an employee or
representative of a public agency.

(d) This section applies to members and former members of district hearing boards.

Government Code § 87406.3. Prohibition against specified local officials who held positions
with a local government agency from acting as agents or attorneys for others appearing before or
communicating with the agency after officials have left office; conditions

(a) A local elected official, chief administrative officer of a county, city manager, or general
manager or chief administrator of a special district who held a position with a local govenment
agency as defined in Section 82041 shall not, for a period of one year after leaving that office or
employment, act as agent or attorney for, or otherwise represent, for compensation, any other
person, by making any formal or informal appearance before, or by making any oral or written
communication to, that local government agency, or any committee, subcommittee, or present
member of that local government agency, or any officer or employee of the local government
agency, if the appearance or communication is made for the purpose of influencing
administrative or legislative action, or influencing any action or proceeding involving the
issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale
or purchase of goods or property.

(b) Subdivision (a) shall not apply to any individual who is, at the time of the appearance or
communication, a board member, officer, or employee of another local government agency or an
employee or representative of a public agency and is appearing or communicating on behalf of
that agency.
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(c) Nothing in this section shall preclude a local government agency from adopting an ordinance
or policy that restricts the appearance of a former local official before that local government
agency if that ordinance or policy is more restrictive than subdivision (a).

(d) Notwithstanding Sections 82002 and 82037, the following definitions shall apply for
purposes of this section only:

(1) “Administrative action” means the proposal, drafting, development, consideration,
amendment, enactment, or defeat by any local government agency of any matter, including any
rule, regulation, or other action in any regulatory proceeding, whether quasi-legislative or quasi-
judicial. Administrative action does not include any action that is solely ministerial.

(2) “Legislative action” means the drafting, introduction, modification, enactment, defeat,
approval, or veto of any ordinance, amendment, resolution, report, nomination, or other matter
by the legislative body of a local government agency or by any committee or subcommittee
thereof, or by a member or employee of the legislative body of the local government agency
acting in his or her official capacity.

(e) This section shall become operative on July 1, 2006.
Government Code § 87407. Use of official position to influence certain governmental decisions
No public official shall make, participate in making, or use his or her official position to

influence, any governmental decision directly relating to any person with whom he or she is
negotiating, or has any arrangement concerning, prospective employment.
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Leaving Loocal Governmental Office or Employment:
Revolving Door and other Post-Employment Issues for Local Officials

The Palitical Reform Act places two restrictions on the post-governmental activity of officials who leave
local governmental service, These restrictions are a one-year ban applicable to high-leve! local officials
(Section 87406.3) and a one-year ban applicable to officials and employees of air pollution control and air
quality management districts (Section 87406.1). A third restriction, the ban on influencing prospective
employment, prohibits current local officials from taking part in decisions that directly relate to a
prospective employer. (Section 87407.)

Section 87406.3: The Local One-Year Ban

The local one-year ban prohibits specified officials, for one year after leaving local government office or
employment, from representing any other person, for compensation, by appearing before or
communicating with their former agency in an attempt to influence the agency's decisions in an
administrative or legislative action, whether quasi-legislative or quasi-judicial, or any action involving a
permit, license, contract, or transaction involving the sale or purchase of property or goods. {Section
874086.3; Regulations 18746.2 and 18746.3.)

Note that Section 87406.3(c) does not preclude a local governmental agency from adopting its own
ordinance or policy restricting the activities of former agency officials so long as the ordinance or policy is
more restrictive than Section 87406.3. Former local agency officials should consult their former agency
regarding any locaily imposed restrictions.

Are you covered by the one-year ban?

The following officials are subject to the one-year ban of Section 87406.3:
= Local elected officials.

»  Chief administrative officers of counties.

«  City managers or chief administrative officers of cities.

*  General managers or chief administrators of special districts, including general managers or chief
administrators of air pollution control districts or air quality management districts. (Section 87406.3;
Regulation 18746.3(a).)

Local government agencies include any county, city, or district of any kind including a school district, of
any other local or regional subdivision, or any department, division, bureau, office, board, commission or
other agency of the foregoing. (Section 82041.)

Have you permanently left?

The local one-year ban applies when an official permanently ieaves any particular office or employment
subject to the ban. (Regulation 18748.3(b)(1).) An officlal has permanently left an office or employment
on the date on which the official is no longer authorized to perform the duties the office or employment
and stops performing those duties, even if the official is stiil receiving compensation for accrued leave
credits. (Regulation 18146.4(b).)

Under the local one-year ban, an official has not permanently left an office or empioyment if the official
takes a leave of absence or serves as an intermittent employee. However, an official taking a leave of
absence or serving as an intermittent employee is subject to the Act's conflict-of-interest provisions.
(Regulation 18746.4(b); also see Commission Fact Sheet, “Can | Vote? Overview of the Conflict of
Interest Laws.”)

Tom, a city councii member, also holds a position on the county’s Vector Control Board. Atthe .~
conclusion of his term an the city council, Tom retains his position on the Vector Control Board. Six
months later a developer asks Tom to represent him before the city council, May Tom represent the
developer? No, Tom has permanently left the local office, which is covered by the ban, and may not
appear before the city cauncil on the developer’s behalf.

1 Fair Political Practices Commission
1/866-ASK FPPC (1/666-275-3772)
August 2010

-117-




Are you making an appearance or communication within 12 months of leaving local governmental
office or employment?

The one-year ban applies to appearances and communications made within 12 months of permanently
leaving local office or employment. An appearance or communication includes all of the following:

= Conversing by teiephone or in person.

= Corresponding with in writing or by electronic communication.

= Attending a meeting.

= Delivering or sending any communication. (Regulation 18746.2.)

Betly resigns from her city council member posmon and accepls a job with Acme Real Estate Wthln the
year, the cily council proposes new flood protection requirements, which Acme does not believe are
necessary. On behalf of Acme, Betly calls her friend, Council Member Jones, and informs Council
Member Jones that Acme staunchly opposes the new flood protection requirements. -Betty has made an
appearance or communication prohibited under the one-year ban.

The local one-year ban does not apply to assisting or advising clients or employers who might appear
before or communicate with the official's former agency so long as the former official is not identified in
connection with the appearance or communication.

Are you being compensated?

An appearance or communication is prohibited only if the former official is compensated, or promised
compensation. (Regulation 18746.3(b)(3).) “Compensation” is broadly defined to include “remuneration
or payment of any kind.” (Souza Advice Letter, No. A-06-114.) "Payment’ is defined to mean a
“payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property,
services or anything else of value, whether tangible or intangible.” (Section 82044.) Note, however, that
a payment made for necessary travel, meals, and accommodations received directly in connection with
voluntary services is not considered compensation.

Jackson, a ‘former county superwsor is cunentty work[ng asa volunteer for the Spotted Owl Foundation
Hop/ng to prevent a controversial development profect, the Foundation has asked Jackson to appear .~
before the board of supervisors. May Jackson appear before the board if the Foundation pays for his
airfare to the meeting? ‘The one-year ban does not bar Jackson from appearing because payments for
necessary travel in connection with voluntary services are not considered compensation.

Are you representing another person?

The local one-year ban applies if the former official makes an appearance or communication in
representation of another person. Appearances or communications in representation of any of the
following are not prohibited:

= Another local government agency or any other public agency. (Regulation 18746.3(c).)

= The former official’s personal interests as defined in Regulation 18702.4(b)(1), unless the appearance
or communication is made in a quasi-judicial proceeding in which the official participated while
serving as a local government employee or officer. (Regulation 18746.3(b)(4).)

Kevin leaves his council member position on-January 1 and accepts an engineering pasition with the
county water district on January 15.. On February 1, the city council propases new flood protection .
requirements, and Kevin appears at the council’'s meeting on behalf of the water district to argue that the
requirements are not adequate. Has Kevin violated the one-year ban? No, Kevin has not made a
prohlbrted appearance or communlcatlon because Kewn is representmg another pUb/IC agency.

2 Fair Pdlitical Practices Commission
1/866-ASK FPPC (1/866-275-3772)
August 2010
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Are you making an appearance or communication for the purpose of influencing?

An appearance or communication is for the purpose of influencing if it is made for the principal purpose of
supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.

The local one-year ban prohibits an appearance or communication if it is made for the purpose of
influencing any of the following:

= An administrative action, including any action relating to any rule, regulation, or regulatory proceeding
including a ratemaking proceeding, whether quasi-legislative or quasi-judicial. (Section
87406.3(d)(1); Regulation 18746.3(b}(5)(A).)

o Quasi-legislative proceedings include those proceedings involving the adoption of rules of
general applicability, including but not limited to annexations of terntory to a city or district,
adoption or amendment of zoning ordinances, adoption of regulations, or granting of
franchises. (Regulation 18746.3(b)(5XB).)

o Quasiqjudicial proceedings include those proceedings that determine the rights of specific
parties, or apply existing laws to specific situations, including but not limited to any
proceedings to issue or revoke licenses, building permits, zoning variances, conditional use
permits, parcel and subdivision maps, or coastal development permits. (Regulation
18746.3(b)(5)(C).)

= A legislative action, including any action relating to the drafting, introduction, modification, enactment,
defeat, approval, or veto of any ordinance, amendment, resolution, report, nomination, or other matter
by the legislative body of a local government agency or by any commiittee or subcommiitee thereof, or
by a member or employee of the legislative body of the local government agency acting in his or her
official capacity. (Section 87406.3(d)(2); Regulation 18746.3(b)(5)(D).)

= Any action involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or
contract, or the sale or purchase of goods or property.

The following conduct is not prohibited because it does not involve an attempt to influence a decision:
* Formal participation in a panel or conference for educational purposes or to disseminate research.
= Attendance at general informational meetings, seminars, or similar events.

= Making requests for information about any matter of public record.

s Communications with the press. (Regulation 18746.2.)

Is the appearance before or communication made to your former agency employer?

An official subject to the local one-year ban may not appear before or communicate with any officer or
employee of either of the following;

= The local agency, or any committee, subcommittee, or present member of the local agency that the
official worked for or represented prior to permanently leaving the particular office or employment that
subjected the official to the ban. (Regufation 18748.3(b)(6)(A).)

= Anylocal agency that is subject to the direction and control of the agency that the official worked for
or represented prior to permanently leaving the particular office or employment that subjected the
official to the ban. This is known as the “pyramid concept.” If a former official's local agency controls
the budget, personnel, and other operations of another agency, the official is prohibited from
appearing before or communicating with both agencies. (Regulation. 18746.3(b)(6)(B).)

Section 87406.1: One-Year Ban for Air Pollution Control and
Air Quality Management Districts

The one-year ban for air pollution control and alr quality management districts prohibits former
district board members, officers, and certain employees from representing any other person by appearing
before or communicating with, their former district in an attempt to influence any regulatory action for a
one-year period. A former district employee is subject to this ban if the former employee made or

3 Fair Political Practices Commission
1/866-ASK FPPC (1/866-275-3772)
August 2010
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participated in making decisions while employed by the district that may have foreseeably had a material
financial effect on any financial interest. For purposes of Section 87406.1, “regulatory action” has been
intemreted to include any rule, regulation, or other action in any ratemaking proceeding or any quasi-
legislative proceeding before the district. (Wood Advice Letter, No. A-95-167.)

Former general managers and chief administrative officers of air pollution controf and air quality
management districts are subject to both Section 87406.1, the one-year ban for air pollution control and
air quality management districts, and Section 87406.3, the one-year ban for local officials. Since the one-
year ban of Section 87406.3 fully encompasses the one-year ban of 87406.1, a former general manager
or chief administrative officer of an air pollution control or air quality management district who compiies
with Section 87406.3 and Regulation 18746.3 as detailed above has fully complied with Section 87406.1.
Board members, officers, or employees of these districts, who are subject only to Section 87406.1, with
questions relating to their obligations under this section should seek further Commission assistance.

Influencing Prospective Employment

The ban on influencing prospective employment prohibits any public official from making, participating
in making, or influencing a governmental decision that directly relates to a prospective employer while
negotiating or after reaching an employment arrangement. (Section 87407; Regulation 18747.) in short,
this law expands the Act's conflict-of-interest rules and related disqualification obligations to situations
where a decision will have a reasonably foreseeable material financial effect on the prospective employer
even though the official does not yet have an economic interest in the employer.

Are you covered by this law?

The ban applies to all “public officials” including every member, officer, employee, or consultant of a local
governmental agency. (See Section 82048.)

What activities trigger this prohibition?

The ban is triggered by negotiating or having an arrangement regarding prospective employment. While
submitting a résumé or an application to a prospective employer does not trigger the ban, the following
contacts will trigger the ban:

« An interview with an employer or his or her agent.
= Discussing an offer of employment with an employer or his or her agent.
=  Accepting an offer of employment.

Brenda, a city council member and engineer by trade, is interested in finding a more lucrative position in
the private sector and submits her résumé to several large construction companies including Company X.
Company X will be appearing before the city council for approval of its bid for work on a city project. May
Brenda participate in the city council decision? Yes, Brenda.has only submltted a résumé, which is not
enough to dlsqualn’y Brenda from participating in the decision.

After rece:vmg Brenda's résumé but prior to the city council meetmg, Company X calls Brenda to discuss
Jjob openings. Brenda is unsure whether she wants to work for this particular company so she schedules
a lunch appointment with company managers to discuss the position. May Brenda participate in the city
council decision? No, Brenda is interviewing with Company X and, therefore, negotiating prospective
employment. Brenda may not participate in any governmental decision directly related to Company X.

When does a decision “directly relate” to a prospective employer?

Under the ban on influencing prospective employment, an official may not make, patticipate in making or
influence decisions that “directly relate” to a prospective employer. A decision “directly relates” to a
prospective employer if.

= The employer, either directly or by an agent, has initiated a proceeding in which a decision will be
made by filing an application, claim, appeal, or similar request.

4 Fair Political Practices Commission
1/866-ASK FPPC (1/866-275-3772)
August 2010
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The employer, either directly or by an agent, is a named party in, or is the subject of, the proceeding
concerning the decision before the official or the official's agency. A person is the subject of a
proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license,
permit, or other entitiement to, or contract with, the subject person.

The employer will be financially affected by the decision, as defined in the Commission's conflict-of-
interest regulations. (Regulations 18705.1 and 18705.3.) Officials should consult the conflict-of-
interest regulations to determine the dollar threshold of the financial effect on the prospective
employer that will trigger the official’s disqualification from a decision.

How do you determine the financial effect on the prospective employer?

An official must try to obtain information regarding the financial effect of a decision from the prospective
employer. An official must make a good faith determination of the potential financial effect of the decision
on the prospective employer.

Do any exceptions apply?

The ban on influencing prospective employment does not apply if:

The prospective employer is a state, local, or federal governmental agency.
The official is legally required to make or participate in the making of the governmental decision.

The governmental decision will affect the prospective employer in substantially the same manner as it
will affect a “significant segment” of the public generally.

5 Fair Political Practices Commission
1/866-ASK FPPC (1/866-275-3772)
August 2010
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CAFPPC Adv. A-07-144 Page 1 of 5

CA FPPC Adv. A-07-144, 2007 WL 2852390 (Cal.Fair.Pol.Prac.Com.)

California Fair Political Practices Commission
¥1 PHOEBE K. HELM

FPPC File No. A-07-144

September 27, 2007
Phoebe K. Helm
Interim Superintendent/President
Hartnell College
156 Homestead Avenue
Salinas, CA 93901-1628

Re: Your Request for Advice

Dear Ms. Helm:

This letter is in response to your request for advice on behalf of Hartnell College Board of Trustee
Aaron Johnson, regarding the post-employment provisions of the Political Reform Act (the “Act”).

[FN1]

This letter should not be construed as assistance on any conduct that may have already taken place.
(See Requlation 18329(b)(8)(A), enclosed.) In addition, this letter is based on the facts presented.
The Fair Political Practices Commission (the “Commission”) does not act as a finder of fact when it
renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)

Please note that our advice is based solely on the provisions of the Act. We therefore offer no opinion
on the application, If any, of other conflict-of-interest laws such as common law conflict of interest or
Section 1090.

QUESTION
May Aaron Johnson, a member of the Hartnell College Board of Trustees (the “Board”) who plans to

resign from his position, appear before or communicate with the Board after he resigns in order to
solicit business for his law firm?

CONCLUSION

The Act's one-year ban prohibits a local official from making an appearance before or communication
with his or her former agency, for compensation, to influence any legislative or administrative action,
or a discretionary act including entering into a legal services agreement.

Therefore, Mr. Johnson may not for a period of one year after leaving the Board, represent for
compensation any other person (including a business entity) by communicating or appearing before
the Board for the purpose of influencing any contract.

However, this prohibition would not apply if Mr, Johnson makes an appearance or communlcation
before the Board solely to represent his personal interests as defined in Regulation 18702.4(b)(1),
nor would it prevent another member of the law firm from appearing as long as Mr. Johnson's name is
not used in the appearance. (See discussion below.)
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Limitations on the Receipt of Gifts

Government Code § 86203. Unlawful gifts by lobbyist or lobbying firm

It shall be unlawful for a lobbyist, or lobbying firm, to make gifts to one person aggregating
more than ten dollars ($10) in a calendar month, or to act as an agent or intermediary in the
making of any gift, or to arrange for the making of any gift by any other person.

Government Code § 89503. Gifts from single source within calendar year; value; scope of
prohibition

(a) No elected state officer, elected officer of a local government agency, or other individual
specified in Section 87200 shall accept gifts from any single source in any calendar year with a
total value of more than two hundred fifty dollars ($250).

(b)(1) No candidate for elective state office, for judicial office, or for elective office in a local
government agency shall accept gifts from any single source in any calendar year with a total
value of more than two hundred fifty dollars ($250). A person shall be deemed a candidate for
purposes of this subdivision when the person has filed a statement of organization as a
committee for election to a state or local office, a declaration of intent, or a declaration of
candidacy, whichever occurs first. A person shall not be deemed a candidate for purposes of this
subdivision after he or she is sworn into the elective office, or, if the person lost the election,
after the person has terminated his or her campaign statement filing obligations for that office
pursuant to Section 84214 or after certification of the election results, whichever is earlier.

(2) Paragraph (1) shall not apply to any person who is a candidate as described in paragraph (1)
for judicial office on or before December 31, 1996.

(c) No member of a state board or commission or designated employee of a state or local
government agency shall accept gifts from any single source in any calendar year with a total
value of more than two hundred fifty dollars ($250) if the member or employee would be
required to report the receipt of income or gifts from that source on his or her statement of
economic interests.

(d) This section shall not apply to a person in his or her capacity as judge. This section shall not
apply to a person in his or her capacity as a part-time member of the governing board of any
public institution of higher education unless that position is an elective office.

(e) This section shall not prohibit or limit the following:

(1) Payments, advances, or reimbursements for travel and related lodging and subsistence
permitted by Section 89506.

(2) Wedding gifts and gifts exchanged between individuals on birthdays, holidays, and other

similar occasions, provided that the gifts exchanged are not substantially disproportionate in
value.
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(f) Beginning on January 1, 1993, the commission shall adjust the gift limitation in this section
on January 1 of each odd-numbered year to reflect changes in the Consumer Price Index,
rounded to the nearest ten dollars ($10).

(g) The limitations in this section are in addition to the limitations on gifts in Section §6203.
Government Code § 89506. Travel payments, advances and reimbursements

(a) Payments, advances, or reimbursements, for travel, including actual transportation and related
lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to
an issue of state, national, or international public policy, are not prohibited or limited by this
chapter if either of the following apply:

(1) The travel is in connection with a speech given by the elected state officer, local elected
officeholder, candidate for elected state office or local elected office, an individual specified

in Section 87200, member of a state board or commission, or designated employee of a state or
local government agency, the lodging and subsistence expenses are limited to the day
immediately preceding, the day of, and the day immediately following the speech, and the travel
is within the United States.

(2) The travel is provided by a government, a governmental agency, a foreign government, a
governmental authority, a bona fide public or private educational institution, as defined
in Section 203 of the Revenue and Taxation Code, a nonprofit organization that is exempt from

taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside
the United States which substantially satisfies the requirements for tax-exempt status

under Section 501(c)(3) of the Internal Revenue Code.

(b) Gifts of travel not described in subdivision (a) are subject to the limits in Section 89503.

(c) Subdivision (a) applies only to travel that is reported on the recipient's statement of economic
interests,

(d) For purposes of this section, a gift of travel does not include any of the following:

(1) Travel that is paid for from campaign funds, as permitted by Article 4 (commencing
with Section 89510), or that is a contribution.

(2) Travel that is provided by the agency of a local elected officeholder, an elected state officer,
member of a state board or commission, an individual specified in Section 87200, or a
designated employee.

(3) Travel that is reasonably necessary in connection with a bona fide business, trade, or
profession and that satisfies the criteria for federal income tax deduction for business expenses
in Sections 162 and274 of the Internal Revenue Code, unless the sole or predominant activity of
the business, trade, or profession is making speeches.
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(4) Travel that is excluded from the definition of a gift by any other provision of this title.

(e) This section does not apply to payments, advances, or reimbursements for travel and related
lodging and subsistence permitted or limited by Section 170.9 of the Code of Civil Procedure.
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California Fair Political Practices Commission
Frequently Asked Questions:
Gift Disclosure

The FAQs listed below are selected from questions people frequently ask the FPPC. All effort has
been made to provide helpful, easy to understand answers to common gift questions. Please note that
this fact sheet cannot address all the unique variables and circumstances related to gift disclosure.
Individuals are encouraged to contact the FPPC with specific facts by email. In addition, individuals
may submit their questions in a letter to the FPPC's Legal Division in order to receive a written answer.

Revised rules relating to gifts became effective January 1, 2012. The answers below incorporate the
recent revisions.

(D Q. Whatis the gift limit for 2011-2012?
= HH40
A. /3420/? he 2011-2012 gift limit remains at $420. This means that gifts from a single, reportable

source may not exceed $42077n a calendar year. For officials and employees who file
Statements of Economic Interests (Form 700) under an agency's conflict-of interest code
(“designated employees"), this limit applies only if the official or employee would be required to
report income or gifts from that source on the Form 700, as outlined in the "disclosure category”
portion of the agency's conflict-of-interest code.

State Lobbyist & Lobbying Firm Limit:

$10: State agency officials, including legislators, legislative staff and state commission
members, may not accept gifts aggregating more than $10 in a calendar month from a single
lobbyist or lobbying firm if the lobbyist or firm is registered to lobby or should be registered to
lobby the official's or employee's agency.

2. Q. |am an analyst for an agency and must complete Form 700. How do | know if | must disclose
a gift that 1 received?

A. Each local and state agency must have a conflict-of-interest code. That document identifies
your position and the types of donors that you must report. Because different agencies have
different responsibilities, an analyst for one agency will have different reporting than an analyst
working for another agency.

@ Q. During the year, an official received several gifts of meals from the same reportable source.

Each meal was approximately $35. Is the source reportable?

A. Yes. Gifts from the same reportable source are aggregated, and the official must disclose the

source when the total value of all meals exceeds $50 or more.

4. Q. How does an individuai return a gift so that it is not reportable?

A. Unused gifts that are returned to the donor or reimbursed within 30 days of receipt are not
reportable. The recipient may also donate the unused item to a charity or governmental agency
within 30 days of receipt or acceptance as long as the donation is not claimed as a tax
deduction.

5. Q. Co-workers exchange gifts of similar value on birthdays. Are these items reportable?
www.fppe.ca.qov

1.866.275.3772 ar 916.322.5660
FPPC TAD » 012-1.2012 - Page 1 of 4
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California Fair Political Practices Commission
Frequently Asked Questions:
Gift Disclosure

A.
6. Q
A.
7. Q.
A
8. Q
A.
9. Q
A.
10. Q.
A.
1. Q.

No. Such gift exchanges with individuals, other than lobbyists, on birthdays, holidays, or
similar occasions, are not reportabie or subject to gift limits. The gifts exchanged must be
similar in value.

If an official receives a gift from a reportable source who lives outside of the official’s
jurisdiction, is the gift still reportable?

Yes. There are no jurisdictional boundaries for gifts. For example, it is not uncommon for out-
of-state companies to bid on California contracts. Thus, the focation of the donor is not
relevant, but it is relevant whether that donor is a source of the type that is attempting to
influence an agency decision.

Must an official report gifts received from an individual whom the official is dating?

No. Gifts of a personal nature exchanged because the individuals are in an established, bona
fide dating relationship are not reportable or subject to gift limits. However, the official remains
subject to the conflict-of-interest rules and some matters may require recusal from voting.

In March, a vendor that provides goods to an agency had its contract renewed by the city
council. Within 12 months, the vendor offered entertainment tickets to the spouse of one of the
city council members. Does the city council member report the tickets as gifts?

Maybe. A gift to an official's spouse is a gift to the official when there is no established
working, social, or similar relationship between the donor/vendor and the spouse or there is
evidence to suggest the donor had a purpose to influence the official; such as appearing before
the official's agency within the previous 12 months.

An agency received two free tickets to a sporting event from a local vendor. The agency had
discretion to determine who in the agency received the tickets. Each ticket was valued at $40.
If the Director of Transportation used the tickets, how does he/she report them?

The tickets are reportable in the amount of $80 on the Director's Form 700 if the vendor is the
type of source covered under the Director’s disclosure category in the agency’s conflict-of-
interest code. However, in some circumstances, the Director is not required to report the
tickets on hisfher Form 700. This occurs if the tickets are claimed as taxable income or if the
tickets meet a public purpose identified in the agency's published ticket policy. In either case,
the agency must complete the FPPC Form 802 and forward the form to the FPPC for posting
on its website. If a Form 802 is completed the director does not disclose the tickets on histher
Form 700.

Are frequent flyer miles reportable?

No. Free tickets received under an airline's frequent flyer program that are available to all
members of the public are not required to be disclosed.

An agency received a large box of chocolates as a holiday gift from a local merchant. it was
addressed to the agency and not to a particular employee. |s there a reporting requirement?

www.fppe.ca.qov
1.866.275.3772 or 916.322.5660
FPPC TAD - 012-1.2012 - Page 2 of 4
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California Fair Political Practices Commission
Frequently Asked Questions:
Gift Disclosure

A.

12. Q.

13. Q.

14. Q.

156. Q.

16. Q.

17.Q.

Generally, the receipt of food and beverages is considered a gift. However, in this instance,
the gift would only be reportable by an employee if (1) the vendor was a reportable source on
the individual's Form 700 and (2} the employee consumed candy valued at $50 or more.

Is an interest-free loan made available by a depository institution to each state employee,
including a member or employee of the Legislature who is a customer with direct deposit at the
institution, for the purpose of covering the amount of salary or wages earned by the employee,
but unpaid due to the delay of passage of the state budget, a gift or income under the Act?

So long as the interest-free loan is available on equal terms to all state employees with direct
deposit at the depository institution, the loan is neither a gift nor income under the Act, and is
not reportable on the employee's Form 700.

Do prizes received by participating employees in an agency's charity campaign drawing
constitute gifts under the Act, subject to the Act’s limits and reporting requirements, if they were
donated to the agency by an outside source?

Yes. The prizes are gifts, if donated by an outside source. This is not considered a bona fide
competition because the raffle is only open to officials.

Does a ticket to a campaign fundraising event that was provided to an official directly from the
campaign committee constitute a reportable gift?

No. The committee or candidate may provide two tickets per event to an official and the tickets
shall be deemed to have no value. Additional tickets do have value and are subject to
reporting rules.

Is a ticket or pass provided to an official for his or her admission to an event at which the official
performs a ceremonial role or function on behalf of the public agency reportable on the official's
Form 7007

No. However, the agency must complete FPPC Form 802 and forward to the FPPC. The form
wilt identify the official's name and explain the ceremonial function.

Would a non-profit organization be the source of gifts conferred on officials when the non-profit
organization pays for officials to travel nationally and internationally on trips related to climate
policy? This trip is funded by donations from corporations and businesses with matters before
state elected officials and state agencies.

Generally, the reportable source of the gifts to officials would be the sponsors who donated
money to the non-profit organization. Thus, the benefit of the gift received by the official would
be pro-rated among the donors. Each reportable donor would be subject to the $420 gift limit
and identified on the official's Form 700. Contact the FPPC for specific guidance.

May an official accept travel, lodging and subsistence from a foreign sister city while
representing the official's home city?

www.fppc.ca.qov
1.866.275.3772 or 916.322.5660

FPPC TAD « 012-1.2012 « Page 3 of 4
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California Fair Political Practices Commission
Frequently Asked Questions:
Gift Disclosure

A

18. Q.

18. Q.

Travel and related lodging and subsistence paid by a foreign government, and not a foreign
company, that is reasonably related to a legislative or governmental purpose are not subject to
the gift limit. However, the payments must be disclosed on a Form 700. While in the foreign
country, any personal excursions not paid for by the official must also be disclosed and are
subject to the gift limit. If private entities make payments to the foreign government to cover
the travel expenses, the gift fimit will apply and travel payments will likely be prohibited. Please
contact the FPPC for more information.

An analyst for a state or local agency participates on a panel addressing new federal standards
related to the agency's regulatory authority. If the analyst's travel payments are paid by the
federal agency, must the official report the payment of the Form 700? Transportation and
related lodging and subsistence were limited to the day immediately preceding, the day of, and
the day immediately following the speech.

The travel payments are not reportable or subject to any limits so long as:

(1) A non-governmental source did not actually reimburse or fund the travel expenses. In that
case, the gift of travel is not from the federal agency and may be reportable. Individuals should
inquire as to the source of all travel payments. (2) The analyst is not also an elected state or
local official or serving in a position covered by Government Code Section 87200. In that case,
the travel payment is reportable.

A state legislator and a planning commissioner were guest speakers at an association's event.
Travel expenses were paid by the association and the event was held in California. Is this
reportable?

The payment is reportable, but not subject to the gift limits. In general, payments for speeches
are not limited, but are reportable. The rules require that the speech be reasonably related to a
legislative or governmental purpose, or to an issue of state, national, or international public
policy; and the travel payment must be limited to actual transportation and related lodging and
subsistence the day immediately preceding, the day of, and the day immediately following the
speech.

1.866.275.3772 or 916.322.5660
FPPC TAD + 012-1.2012 * Page 4 of 4
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CA FPPC Adv. A-07-042, 2007 WL 973989 (Cal.Fair.Pol.Prac.Com.)

California Fair Political Practices Commission
*1 AMY NORTHAM

FPPC File No. A-07-042

March 29, 2007
Amy Northam
Legal Analyst
Legal Services Dept.
San Juan Unified School District
P.O. Box 477
Carmichael, California 95608

RE: Your Request for Advice
Dear Ms. Northam:
This letter is In response to your request for advice on behalf of San Juan Unified School District

Superintendent Steven W. Enoch, regarding the gift provisions of the Political Reform Act (the “Act”).
{FN1]

QUESTION

May San Juan Unified School District Superintendent Enoch accept a payment for travel from a
software vendor in order to discuss the vendor's contract with the school district?

CONCLUSION

No, unless the payment for travel does not exceed the gift limits of the Act. . .
FACTS

The school district has an existing contract with a software vendor who is headquartered in Virginia.
This software controls the district's student information, a vital and essential component of district
operations. Significant complicationshave arisen with this vendor and their software. The
superintendent and the vendor wish to meet face-to-face to discuss the issues. It is more cost
effective for the vendor to arrange and pay for the superintendent (just one person) to travel to the
vendor's headquarters than for the vendor to travel to the school district offices. As such, the vendor
has requested to pay for travel expenses for Superintendent Enoch. The school district's contract with
the vendor does not address travel expenses.You wish to know if the vendor may pay for the
superintendent's travel to Virginia.

In addition, during our telephone conversation of March 8, 2007, you stated that the superintendent
is @ designated employee of the school district, and the vendor is a private, for-profit entity, and it Is
not an educational institution. Youalso stated that your district's conflict of interest code would reguire
the superintendent to report gifts from this vendor.

ANALYSIS
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Gifts, Generally

The Act imposes different abligations on public officials regarding the receipt of gifts.
1. Gift Reporting. When an agency's conflict of interest code requires a designated employee to
report gifts from specified persons on the official's statement of economic interests, gifts from
each person must be reported when they amount to $50 or more during the applicable reporting
period. (Sections 87302(b) and 87207(a)(1).)
2. Gift Limit. Section 89503 imposes a gift limit on designated employees of state and iocal
government agencies. (Section 89503(c).) Specificaily, section 89503(c) provides that no
designated empioyee of a state or local government agency may accept gifts from any single
source in any calendar year in excess of the gift limit if the official is required to report the receipt
of gifts from that source on his or her statement of economic interests. The current gift limit is
$390. (Regulation 18940.2.)
3. Conflicts of Interest. When an official receives gifts aggregating $390 more from the same
source within the 12 months prior to when the official participates in a governmental decision that
has a financial impact on that source, the official may have a conflict of interest under the Act.
(Sections 87100 and 87103(e).)

*2 Because Superintendent Enoch is a designated employee of the San Juan Unifled School District, a
local government agency, and gifts from the software vendor are reportable on Superintendent
Enoch's statement of economic interests, the above provisions apply to him.

Gifts of Travel

In general, a public official's travel paid for by a source whose gifts are reportable on the official's
statement of economic interests s subject to gift limits and reportable on the statement of economic
interests.

Section 82028(a) defines a “qift" as:
*[Alny payment that confers a personal benefit on the recipient, to the extent that consideration
of equal or greater value is not received and includes a rebate aor discount in the price of anything
of value unless the rebate or discount is made in the regular course of business to members of the
publlc without regard to official status....” (Emphasis added.) [FN2]

You stated in your letter and during our telephone conversation of March 8, 2007, that the software
vendor, a private, for-profit entity, has offered to pay for the superintendent's flight to Virginia, where
the vendor is located. The purposeof the trip Is for the superintendent and the vendor to “meet face-
to-face.” This travel is a personal benefit to the superintendent and his services in the meeting with
the vendor are rendered on behalf of the dlstrict and not as legal considerationto the vendor.
Therefore, unless an exception applies, the value of the travel is a gift to the superintendent and
subject to the reporting requirements, gift {imits and confiict of interest provisions set forth above.

Section 89506 provides that payments, advances, or reimbursements for travel, (including actual
transportation and related lodging and subsistence) that is reasonably related to a legislative or
governmental purpose, or to an issue of state, natlonal, or International policy, are not prohibited or .
fimited If either of the following apply:
*(1) The travel is in connection with a speech given by the elected state officer, local eiected
officeholder, candidate for elected state office or local elected office, an individual specified in
Section 87200, member of a state board or commission, or designated employee of a state or
local government agency, the lodging and subsistence expenses are limited to the day
immediately preceding, the day of, and the day Immediately following the speech, and the travel
is within the United States.
"(2) The travel is provided by a government, a governmental agency, a foreign government, a
governmental authority, a bona fide public or private educational Institution...a nonprofit

organization that is exempt from taxation under Section 501(c)(3) of the Internai Revenue
-131-
http://web2.westlaw.com/result/documenttext.aspx?origin=Search&fmqv=c&cfid=1&eq=... 1/15/2013



CA FPPC Adv. A-07-042 Page 3 of 4

Code...."

Neither the stated purpose of the trip, nor the donor offering to pay for the trip meets the above

factors in Section 89506. Therefore, under the facts you have provided, the vendor's payment for
airline transportation and any other travel costs, inciuding meals and accommodations, would be

deemed a gift to the superintendent, subject to the reporting and gift limits of the Act.

Gifts to an Agency

*3 In some instances, such a payment may be considered a gift to an agency. Where it is clear that
the payment would otherwise be a gift to one or more public officials, the agency involved may resort
to Regulation 18944.2. Compliance with that regulation will resuit in characterization of the gift as
one to the agency.

Regulation 18944.2, in pertinent part, states a gift may be deemed a gift to a public agency, and not
a gift to a public official, /f all of the following requirements are met:
"(1) The agency receives and controls the payment.
*(2) The payment is used for officlal agency business.
"(3) The agency, in its sole discretion, determines the specific official or officials who shall use the
payment. However, the donor may identify a specific purpose for the agency's use of the
payment, so long as the donor does not designate the specific official or officials who may use the
payment.
"(4) The agency memorializes the payment in a written public record which embodies the
requirements of subdivisions (a)(1) to (a)(3) of this regulation....”

You stated that the software vendor has offered to pay for the superintendent's flight to Virginia. If
the donor is limiting the use of the payment to a single specified employee, ail the requirements of
Regulation 18944.2 are not satisfied. Thus, the payment for the superintendent's flight cannot be
deemed a gift to the school district untess the payment is not limited to his use. Otherwise, it is a gift
to the superintendent, subject to gift limits and the reporting and conflict of interest provisions of the

Act. [FN3]

If you have other questions on this matter, please contact me at (916) 322-5660.
Sincerely,

Scott Hallabrin
General Counsel

By: Emelyn Rodriguez
Counsel
l.egal Division

FN1. Government Code sections 81000-91014. Commission regulations appear at title 2,
sections 18109-18997, of the California Code of Regulations.

FN2. The emphasized language, “that confers a personal benefit on the reciplent,” was
added to section 82028(a) by the Legislature in 1997, (Stats. 1997, ch. 450 (S.B. 124),
2, eff. Sept. 24, 1997.) In the Yee Advice Letter, No. A-98-197 {copy enclosed), we
advised that a payment may confer a personal benefit to an official even where it
facilitates the conduct of governmental business.

EN3. The current gift limit is $390 from a single source in a single calendar year.
(Regulation 18940.2, enclosed.) To the extent an official receives a gift(s) that exceeds
the gift limit, or the official prefers not to disclose, requlation 18943 provides that an
official may reimburse the donor for the value of a gift. If the reimbursement is made
within 30 days of receipt, the official has not recelved a gift. Alternatively, an official may,
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within 30 days, reimburse the donor the amount that'exceeds the gift limit or that brings
the value of the gift below the $50 reporting threshold. Gifts of $50 or more must be
reported on an official's statement of economic interests.

CA FPPC Adv. A-07-042, 2007 WL 973989 (Cal.Fair.Pol.Prac.Com.)

END OF DOCUMENT

(c) 2013 Thomson Reuters, No Claim to Orig. US Gov. Works
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California Fair Political Practices Commission
Tickets to Non-Profit and Political Fundraising Events

This fact sheet is created to help public officials determine whether a ticket or invitation
to a non profit's fundraising event is subject to gift limits and reporting. In response to
public input, Regulation 18946.4 was recently revised to help simplify the rules and
make them easier to apply. The rules continue to ensure that public officials are not
unduly influenced by persons that appear before the official's agency.

Tickets to 501(c){3) and Political Fundraisers

The regulation allows 501(c)(3) organizations and political committees to provide two
tickets for a fundraising event to an official that are deemed to have no value and which
are not reportable by the official or the person accompanying the official. Additional
tickets, or tickets provided by another person, are reportable and subject to the gift limit
and valued at the non-deductible portion of admission (the part that is not the donation).
If there is no ticket, or the ticket or other admission privilege has no stated price or no
stated donation portion, the value of the gift is the pro-rata share of the food, catering
services, entertainment, and any other item or benefit provided to those attending the
event (such as a gift basket).

Before the amendments, an official could only receive one no-value ticket and the
cumulative value of the non-deductible portion was subject to the gift limit.

Non-Profit Organization Fundraiser (other than a 501(c)(3)

Valuation General Rule:
The reportable value of a single ticket provided by a non-profit organization holding the
fundraiser is the non-deductible portion of admission (the part that is not the donation).

If there is no ticket, or the ticket or other admission privilege has no stated price or no
stated donation portion, the value of the gift is the pro-rata share of the food, catering
services, entertainment and any other item or benefit provided to those attending the
event. The value of the ticket or admission is reportable and subject to the gift fimit.
The valuation method for these events was not changed in 2012.

Drop-in Exception:

If an official and guest accompanying the official “drops in” at an event and does not
consume any meal or stay for the entertainment and consumes only minimal appetizers
and drinks, there is no reportable gift unless the official received some other specific
itemn of value at the event. Note: the exception only applies to drop-ins, and cannot be
used for attending an entire event where only appetizers and drinks are served.

o State Officials {written notice rule): When an event is hosted by a lobbyist,
lobbying firm or lobbyist employer the state official must provide the host, in

www.fope.ca.qov
1.866.275.3772 or 916.322.5660
FPPC TAD » 039-7-2012 « Page 1 0f 4
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writing, notification that he/she did not stay for the event and thus may value the
gift under the "drop-in" rule described above. If a written notification is not
provided, the reportable value is the pro-rata share of the food, catering service,
entertainment, and any additional item provided to all attendees at the event.

Frequently Asked Questions

1. Q. An official receives a fundraiser ticket from a 501(c)(3) charitable organization.
The face value (price) of the ticket is $500, and the ticket states that the tax
deductible portion is $350. If the official accepts the ticket, what must be
reported?

A. The ticket is a gift, but it has no value to report on the Statement of Economic
Interests (Form 700) so long as it's used for the official’'s own attendance at the
fundraiser. In addition, the official may receive a second ticket for his or her
guest attending the event, without a reporting obligation. The second ticket is
not reportable by the guest either.

2. Q. What if someone, such as a business associate, purchases a table at a non-
profit fundraiser and offers an official a seat at the table?

A. If another person or entity provides a ticket it is a gift and subject to the gift limit.
The value is the non-deductible portion on the ticket. If there is no declared
face value, then the value is the pro-rata share of the food, catering service,
entertainment, and any additional item provided to all attendees at the event.
The “no value” exception only applies if the official receives tickets for his or her
own use and only from the 501(c)(3) organization directly.

3. Q. An agency employee who holds a position designated in the conflict-of-interest
code is given a fundraiser ticket from an organization or entity not of the type
listed in the agency’s code. Is the agency employee required to report the
value?

A. No. Aticket or any other gift may be accepted under these circumstances
without limit or reporting obligations. Note: agencies must ensure the conflict-of-
interest code adequately addresses potential conflicts of interests.

4. Q. A501(c)(3) organization provides a ticket to an official for its fundraising event.
The organization seats the official at a table purchased by a business entity.
Does the official have to report the ticket?

A. No. So long as the ticket is provided directly by the 501(c)(3) organization to
the official, the event is not reportable.

www.fppe.ca.gov
1.866.275.3772 or 916.322.5660
FPPC TAD « 039-7-2012 » Page 2 0f 4
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Cafifomia Fair Political Practices Commission
Tickels to Non-Profit and Political Fundraising Events

5.

Q.

An official receives a ticket to attend a political fundraiser held in Washington
D.C. from a federal committee. Is the official required to disclose the ticket as a
gift, and is it subject to the gift limit?

No. The value of the ticket is not a gift so long the official personally uses the
ticket.

A political party committee is holding a political fundraiser at a golf course and a
round of golf is included. If the committee provides an elected official a ticket,
is the ticket reportable?

No. As long as the official uses the ticket for his or her own use. If someone
other than the political party provides a ticket, the full cost of the ticket is a gift.

If a business entity offers an official a ticket, or a seat at a table that was
purchased for a political fundraiser, what is the value?

The value is the face value of the ticket price to the event. If there is no ticket,
the value is the official’s pro-rata share of the cost to purchase a table. Ifa
premium or sponsorship table was purchased, the value is the pro-rata share of
the food, catering services, entertainment, and any additional benefits provided
to attendees. An official does not need to value additional benefits provided
only to the person or entity that purchased the table, such as program
advertisements, so long as it does not result in a personal benefit to the official.

if an official attends a fundraising event that serves only appetizers and drinks,
is it considered a “drop-in" no matter how long the official stays or how many
appetizers or drinks are consumed?

The focus of the food and beverages “drop-in" exception is on the nature of the
particular official's attendance and consumption, not on the event as a whole.
For example, if an official attends an event that serves only appetizers and
drinks but stays for more than a few minutes and consumes more than “de
minimis” appetizers and drinks, the “drop-in" exception does not apply. This is
determined on a case-by-case basis.

A 501(c)(4) organization is holding a fundraiser at a professional sporting event.
Tickets to this sporting event are sold out and it appears that tickets are only
available at a substantially higher price than the stated non-deductible value of
the ticket provided by the organization. If an official attends the event, what is
the value of the gift?

The official may value the event at the non-deductible amount stated on the
ticket.

www.fppc.ca.gov
1.866.275,3772 or 916.322.5660
FPPC TAD » 039-7-2012 » Page 30f 4
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California Fair Palitical Practices Commission
Tickets to Non-Profit and Political Fundraising Events

10.Q. An official receives a ticket to a fundraiser, and if accepted, the ticket will result
in a reportable gift or a gift over the current gift limit. What are the options?

A. The official may reimburse the entity or organization that provided the ticket for
the amount over the gift limit (or pay down the value to under the $50 gift
reporting threshold if the official does not want to disclose the ticket).
Reimbursement must occur within 30 days of receipt of the ticket. A candidate
or elected official may use campaign funds to make the reimbursement if there
is a political, legisiative, or governmental purpose for the payment. A ticket that
is not used and not given to ancother person is not considered a gift to the
official.

For further clarification, or to help determine whether a gift is reportable and subject to
limits, please email your questions to: advice@fppc.ca.gov.

Statutory énd Regulatory Authority

Government Code Sections: 82028, 86201, 86203, 87103, 87207, 87302, 89501-89506
Regulations: 18640, 18946, 18946.4

www. fope.ca.gov
1.866.275.3772 or 916.322,5660

FPPC TAD + 039-7-2072 « Page 40of 4
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California’s Basic Gift Rules

The goal underlying California’s gift rules is to prevent either the perception or the reality that
gifts influence public officials’ actions. This is because public agency actions should atways
promote the public s interests, as opposed to narrow personal or political interests.

As a result, California public officials must:

* Report gifts worth $50 or more on their Statement of Economic Interests.' Gifts
from a single source must be added up over the course of a calendar year. An official’s
reporting obligation is triggered when the combined value of a series of gestures from a
single gift-giver reaches $50 or more.

» Not receive gifts that exceed $440 from a single source per calendar year.® This limit
can be exceeded by accepting a single large gesture or a series of gestures over the course
of a calendar year from the same gift-giver that total more than $440 (2013-2014
amount).®

* Remember that having accepted gifts may keep a public official from participating
in the decision-making process. If a public official accepts gestures with a value of
more than $440 from a single gift-giver in the 12 months preceding the official’s
involvement in a decision affecting that gift-giver, the official may be disqualified from
influencing and/or participating in that decision-making process.’

The regulations do ptovide a number of exceptions to the receipt and reporting requirements,
including:

« Gifts from family members (as defined in the Fair Political Practices Commission
regulations, which also were amended), as long as the family member is not acting as an
intermediary for someone else who is the true source of the gift;

« Gifts exchanged with friends on special occasions (for example, birthdays and holidays)
as long as the gifts are of approximately equal value; and

« Within certain parameters, the practice of taking turns paying for the cost of attending
social events and activities as long as the practice results in each party over time paying
for his or her share of the costs (note that this is new).

Even so, public officials are well-advised to look beyond what the law allows in any situation
involving a nice gesture. This includes considering how residents will view a public official’s

actions.

For more details on these rules, see www.ca-ilg.org/GiftCenter (soon to launch).
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Gifts Subject to Special Rules

FPPC Regulations are available at http.//www.fppc.ca.gov/index.php?id=496

Certain kinds of gestures either are exempt from California’s gift rules or are subject to special treatment.

Gestures that May Not Be Subject to Gift Disclosure, Limits and Disqualification
Rules (Exceptions) '

Informational material, 2 Cal. Code of Regs. §§ 18942(a)(1), 18942.1

Gifts paid for, returned, or donated unused, 2 Cal. Code of Regs. § 18942(a)(2)
Gifts from family, 2 Cal. Code of Regs. § 18942(a)(3)

Campaign contributions, 2 Cal. Code of Regs. § 18942(a)(4)

Inheritances, 2 Cal. Code of Regs. § 18942(a)(5)

Personalized plaques or trophies, 2 Cal. Code of Regs. § 18942(a)(6)

Home hospitality, 2 Cal. Code of Regs. §§ 18942(a)(7), 18942.1

Reciprocal exchanges, 2 Cal. Code of Regs. § 18942(a)(8)

Leave credits, 2 Cal. Code of Regs. § 18942(a)(9)

Disaster relief payments, 2 Cal. Code of Regs. § 18942(a)(10)

Campaign activities, 2 Cal. Code of Regs. § 18942(a)(11)

Tickets for a ceremonial role, 2 Cal. Code of Regs. §§ 18942(a)(12), 18942.1
Prizes in bona fide competitions, 2 Cal. Code of Regs. § 18942(a)(13)
Wedding guest benefits, 2 Cal. Code of Regs. § 18942(a)(14), (b),
Bereavement offerings, 2 Cal. Code of Regs. § 18942(a)(15)

Acts of neighborliness, 2 Cal. Code of Regs. § 18942(a)(16)

Acts of compassion, 2 Cal. Code of Regs. § 18942(a)(17)(B)

281 Institute for Local Government | www.ca-ilg.org/trust
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Gifts Subject to Special Rules
Page 2

Gestures received in the context of certain relationships:
= Existing personal or business relationship, 2 Cal. Code of Regs. § 18942(a)(18)
¢ Long term relationships, 2 Cal. Code of Regs. § 18942(a)(17)(C)

¢ Bona fide dating relationships, 2 Cal. Code of Regs. § 18942(a)(17)(A)

Special Rules for Certain Sources of Gifts
Agency gifts, 2 Cal. Code of Regs. § 18944
Agency provided tickets or passes, 2 Cal. Code of Regs. § 18944.1
Agency raffles or gift exchanges, 2 Cal. Code of Regs. § 18944.2
Gifts from public agencies to agency officials, 2 Cal. Code of Regs. § 18944.3

Group gifts, 2 Cal. Code of Regs. § 18945.2

/ Gifts Subject to Special Valuation Rules
Tickets and passes, 2 Cal. Code of Regs. § 18946.1
Nonprofit or political fundraisers, 2 Cal. Code of Regs. § 18946.4
Invitation only events, 2 Cal. Code of Regs. § 18946.2
Wedding gifts, 2 Cal. Code of Regs. § 18946.3

Air transportation, 2 Cal. Code of Regs. § 18946.5

Special Rules Relating to Special Gift Recipients

Gifts to family members, 2 Cal. Code of Regs. § 18943

Type of Gift Subject to Special Rules

Travel, 2 Cal. Code of Regs. § 18950-18950.4 (under review by FPPC)

For more information, see www.ca-ilg.org/GiftCenter
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Gifts of Travel Expenses

Basic Rules

Travel Passes from Transportation
Companies. With respect to travel
provided by transportation companies,
state law strictly forbids elected

and appointed public officials from
accepting free or discounted travel
from transportation companies.”' This
prohibition applies to all personal or
business travel, whether intrastate,
interstate or foreign. The prohibition
applies to both elected and appointed
public officers but not to employees.?®

The Attorney General has opined the
prohibition applies when the free or
discounted travel was provided due to
the person’s holding of public office,
but the prohibition does not apply if the
official received the free or discounted
travel as any other general member of
the public would have.”® For example,
the prohibition applied when an airline
gave a first-class upgrade to a group of
20 VIPs traveling together and one of
those VIPs was a mayor. Further, the
mayor could not escape the prohibition
by paying for the value of the upgrade
after-the-fact when he learned of the
prohibition.?®

Travel Expenses from Non-
Transportation Companies. Gifts of
travel expenses (for example, airfare,
lodging, meals and entertainment)
from non-transportation companies are
generally subject to the gift rules and
must be reported on one’s Statement of
Economic Interests as such.

Exceptions to Rules

Travel Expenses from Non-
Transportation Companies. Receipt of
the following types of travel expenses are
not subject to the maximum limitations
on the receipt of gifts:

& Travel Expenses Paid by One’s
Own Public Agency as Part of One’s
Public Service.?®

B Giving a Speech in California.
Reimbursement for transportation
within California directly in
connection with an event at which
one gives a speech or participates in
a panel or seminar.” These travel
expenses are not reportable as gifts
or income on one’s Statement of
Economic Interests.

Giving a Speech Elsewhere in the
Country. Reimbursement for travel
within the United States which is:

» Related to a legislative or
governmental purpose or to an issue
of state, national or international
publie policy, and

= Occurs in connection with an event
at which one gives a speech or
participates in a panel or seminar.2”’




Note reimbursement for lodging or
meals is limited to the day immediately
before, the day of, and the day
immediately following the speech,

pane! or seminar.*® Necessary lodging
and subsistence provided directly

in connection with the speech are

not reportable on one’s Statement of
Economic Interests.*® Transportation
costs outside California (that are related
to a legislative or governmental purpose)
are reportable but not subject to limits.?

Other “Nominal” Benefits for
Giving a Speech. Free admission,
refreshments or similar non-cash
nominal benefits one receives while
attending an event at which one
delivers a speech or participates in a
panel or seminar is similarly exempt
during the event, regardless of
whether the event is inside or outside
of California.®'' These travel expenses
are not reportable as gifts or income
on one’s Statement of Economic
Interests.

& Other Government-Related Trips.
Reimbursement for trave! within the
United States which is

» Related to a public policy purpose;
and

» Is paid for by a governmental,
educational or charitable
organization.*'?

Note payment for these kinds of
expenses, while not considered gifts,
may be reportable as income on one’s

Statement of Economic Interests. For
example, the Fair Political Practices
Commission has ruled provision of
meals and travel expenses in conjunction
with an official’s service to a nonprofit
local agency association is reportabte as
income on one’s Statement of Economic
Interests.?"

2 Bona Fide Business Trips.
Reimbursement for travel that is
reasonably necessary in connection
with a bona fide business purpose and
that satisfies the criteria for deduction
as a business expense for income tax
purposes.?* For reporting purposes,
these travel expenses are considered
a part of salary and are reported
as income on one’s Statement of
Economic Interests.?

Travel Passes frem Transportation
Companies. The prohibition against
accepting free travel from transportation
companies did not apply when:

@ The elected official received a
first-class airline upgrade because
he was going on his honeymoon,
and the upgrade was given to all
honeymooners 2'¢

An elected official received free airline
travel because he was the spouse of a
flight attendant.?”

@ An elected official exchanged frequent-
fiier miles for an airline ticket because
the earning of frequent-flier miles is
done without regard to the person’s
status as an officeholder.?®




Gifts to an Agency

General Reporting Requirements
A payment or provision of a good or
service that benefits a public official
is considered an agency gift if all the
following requirements are met:*"?

1. Agency Controls Use of Payment.
The agency head (or designee)
determines and controls the agency’s
use of the payment. The donor may
specify a purpose for the payment
but the donor may not designate by
name, title, class, or otherwise, an
official who may use the payment. If
the payment will provide a personal
benefit to an official, the agency
head, or his or her designee, must
select the individual who will use it.
The agency official who determines
and controls the agency’s use of the
payment may not select himself or
herself as the individual who will use
the payment.™®

2. Official Agency Business. The
payment must be used for official
agency business.”!

3. Agency Reports the Gift. The
agency must disclose the gift using
FPPC form 801 within thirty days
after payment, including a description
of the gift, the date received, the
amount, the name and address of the
donor, and the agency’s use of the
payment.”? If a gift to an agency is
made up of donated funds raised for
the purpose of making a gift to an

agency, the names and amounts given
by the underlying donors of the funds
must be disclosed.?®

Elected officials and employees subject
to gift limits and reporting requirements
cannot use gifts provided to the agency
for travel, including transportation,
lodging and meals.?™

Compliance with these rules can be
made easier if the agency adopts an
official policy as to how it will accept,
monitor and report gifts to the agency.
The adopted policy should designate
who is the “agency head” for purposes
of determining and controlling the use
of gifts.

Tickets Given to an Agency

Special rules apply if a public agency
receives tickets or passes from outside
entities. The threshold question is who
should use the tickets, As with any
use of public resources, the question
turns on the agency’s analysis of what
identifiable, worthy public purposes
might be served in how the tickets are
used. For example:

The agency might re-gift the passes
by giving them to a community
group or others. For example, the

The public is aware those with business before
an agency will attempt to curry favor with
decision-makers and these efforts may interfere
with a public official’s responsibility to make
decisions solely based on the public’s interests.




Police Athletic League might be able
to enhance its program supporting
physical activity, teamwork and
sportsmanship if the tickets are to a
sporting event involving teams that
can help underscore these themes.

If the agency has an “Empioyee of
the Month” program designed to
recognize superior performance and
good ethics, a worthwhile public
purpose might be to use the tickets to
recognize such performance.

If there are employees’ whose
responsibilities require them to be at
the event, then having them attend
satisfies a public purpose. Note that
the responsibilities must be in writing,

The key task is for the public agency to
identify underlying, worthwhile public
purposes for the use of any gifts of
tickets in a policy that is posted on the
agency’s website.**® The Fair Political
Practices Commission rules explain
what the policy must contain.

If such use involves public officials
otherwise subject to the gift limit and
reporting requirements, the tickets are
not subject to the limit and reporting
requirements if:

B The agency decides who should use
the ticket or pass consistent with its
adopted policy; and

B The gift giver plays no role in the
decision on who should use the
ticket.22¢

No matter who uses the tickets,

the agency must disclose publicly

on its website (using FPPC Form
802, available at www.fppc.ca.gov/
forms/802(0209).pdf), how it used the
tickets (or the FPPC’s website, if the
agency doesn’t have a website).?




Penalties

Travel Passes from Transportation
Companies. The penalty for violating
the prohibition against accepting travel
passes from transportation companies
is severe—an immediate forfeiture of
office.?®

All Other Gift-Related Rules. The
other restrictions are part of the Political
Reform Act. Violations of these laws
are punishable by a variety of sanctions,
depending on the severity of the
violation and the degree of intent to
violate the law that enforcement entities
are able to demonstrate,?*

RESOURCES FOR FURTHER
INFORMATION

For more information, the Fair Political
Practices Commission has produced
“Limitations and Restrictions on Gifts,
Honoraria, Travel and Loans" and
“Travel Guide for California Officials
and Candidates,” each of which is
available online at www.fppc.ca.gov.
Because of the complexity of these
requirements, officials should seek legal
advice when faced with all but the most
basic gift, travel and honoraria issues.
Two sources of such advice are the
Fair Political Practices Commission and
agency counsel.

Criminal Sanctions

A knowing or wiliful violation of these
requirements is a misdemeanor.?® A
person convicted of a misdemeanor
under the Political Reform Act may
not be a candidate for elective

office for four years following the
conviction. 3 Such a conviction

may also create an immediate

loss of office under the theory the
official violated his or her official
duties ! or create a basis for a
grand jury to initiate proceedings

for removal on the theory failure to
disclose constitutes willful or corrupt
misconduct in office.?2 Jail time is
also a possibility.>*?

Civil Sanctions

District attorneys, some city
attorneys, the Fair Political Practices
Commission or a member of the
public can bring an action to prevent
the official from violating the law .2

iIf the action is brought by @ member
of the public, the violator may

have to reimburse the costs of the
litigation, including reasonable
attorney's fees.?




Exceptions to Rules

There are a number of exceptions to the
gift limit. Officials need not disclose:

= Gifts returned (unused) to the
donor, or where the donor has been
reimbursed within thirty days of
recetving the gift.’”

Gifts donated (unused) to a nonprofit
organization or a government agency
within thirty days of receipt without
claiming a tax deduction.!’

Gifts from a spouse, domestic partner,
child, parent, grandparent, grandchild,
brother, sister, parent-in-law, brother
in-law, sister-in-law, aunt, uncle,
niece, nephew, or first cousin or the
spouse/domestic partner of any such
person, unless he or she is acting as
an agent or intermediary for another
person who is the true source of the
gift.}”?

Gifts of hospitality or occasional
lodging in an individual’s home when
the host is present.'™

Gifts of approximately equal value
exchanged between an official and
another individual (other than a
lobbyist) on holidays, birthdays, or
similar occasions.!”

Informational material provided to
assist in the performance of official
duties, including books, reports,
pampbhlets, calendars, periodicals,
videotapes, or free admission

or discounts to informational
conferences or seminars.'®

A bequest or inheritance.'®
Campaign contributions.'®

Personalized plaques and trophies
valued at less than $250.'®

Tickets to nonprofit (501(c)(3))'*

or political'*® fundraisers under
certain circumstances: see discussion
on page 28.

Free admission, refreshments and
similar non-cash benefits provided
for an event where an official gives

a speech, participates in a panel or
seminar, or provides a similar service.
Transportation within California,
lodging, and food provided directly
in connection with the speech are also
exempt.'® See discussion on pages
29-30.

Passes or tickets to provide admission
or access to facilities, goods, services
or other benefits (either on a one-time
or repeated basis) that are not used or
not given to another person.'®’




Gifts provided directly to family

members unless the official uses the
gift, receives a personal benefit from
the gift, or exercises discretion or
control over its use, and there are

no factors indicating that the donor
intended to make a gift to the public
official.'®

Gifis provided to a government
agency.'® See discussion on pages
31-32 about specifics, including the
agency’s obligation to report.

Food, shelter, or similar assistance
received in connection with a disaster
relief program.'®

RESOURCES FOR FURTHER
INFORMATION

For more information, see the Everyday
Ethics for Local Officials column
“Receiving Gifts as a Public Officiat’
(see www.ca-ilg.org/gifts).

What to Do about
Unwanted Gifts?

Some local officials and agencies

have adopted and publicize a “no gift”
policy to discourage gifts. For example,
they place a sign on their office doors
explaining that, while they appreciate
the thought, their policy is to not accept
gifts.

If an official receives an unwanted
gift, the official may within 30 days of
receiving the gift:'*!

1. Return the gift unused;

2. Deliver the gift unused, within 30
days, to a nonprofit organization
without claiming the gift as a tax
deduction (the nonprofit must be
exempt from taxation under section
501{c)(3) of the Internal Revenue
Code),

3. Donate the gift, unused, within 30
days, to a state, local or federal
government agency; or

4. Reimburse the gift-giver for the fair
market value of the gift.




Government Code § 1098. Confidential information; use or disclosure for pecuniary gain;
misdemeanor; application

(a) Any current public officer or employee who willfully and knowingly discloses for pecuniary
gain, to any other person, confidential information acquired by him or her in the course of his or
her official duties, or uses any such information for the purpose of pecuniary gain, is guilty of a
misdemeanor.

(b) As used in this section:
(1) “Confidential information” means information to which all of the following apply:

(A) At the time of the use or disclosure of the information, the information is not a public record
subject to disclosure under the Public Records Act.

(B) At the time of the use or disclosure of the information, the disclosure is prohibited by (i) a
statute, regulation, or rule which applies to the agency in which the officer or employee serves;
(ii) the statement of incompatible activities adopted pursuant to Section 19990 by the agency in
which the officer or employee serves; or (iii) a provision in a document similar to a statement of
incompatible activities if the agency in which the officer or employee serves is a local agency.

(C) The use or disclosure of the information will have, or could reasonably be expected to have,
a material financial effect on any investment or interest in real property which the officer or
employee, or any person who provides pecuniary gain to the officer or employee in return for the
information, has at the time of the use or disclosure of the information or acquires within 90 days
following the use or disclosure of the information.

(2) For purposes of paragraph (1):

(A) “Interest in real property” has the definition prescribed by Section 82033.

(B) “Investment” has the definition prescribed by Section 82034.

(C) “Material financial effect” has the definition prescribed by Sections 18702 and 18702.2 of
Title 2 of the California Administrative Code, as those sections read on September 1, 1987.

(3) “Pecuniary gain” does not include salary or other similar compensation from the officer's or
the employee's agency.

(c) This section shall not apply to any disclosure made to any law enforcement agency, nor'to
any disclosure made pursuant to Sections 10542 and 10543.

(d) This section is not intended to supersede, amend, or add to subdivision (b) of Section
8920regarding prohibited conduct of Members of the Legislature.
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Government Code § 1099. Simultaneous occupation of incompatible public offices; effect;
enforcement of prohibition; exceptions

(a) A public officer, including, but not limited to, an appointed or elected member of a
governmental board, commission, committee, or other body, shall not simultaneously hold two
public offices that are incompatible. Offices are incompatible when any of the following
circumstances are present, unless simultaneous holding of the particular offices is compelled or
expressly authorized by law:

(1) Either of the offices may audit, overrule, remove members of, dismiss employees of, or
exercise supervisory powers over the other office or body.

(2) Based on the powers and jurisdiction of the offices, there is a possibility of a significant clash
of duties or loyaities between the offices.

(3) Public policy considerations make it improper for one person to hold both offices.

(b) When two public offices are incompatible, a public officer shall be deemed to have forfeited
the first office upon acceding to the second. This provision is enforceable pursuant to Section
803 of the Code of Civil Procedure.

(c) This section does not apply to a position of employment, including a civil service position.
(d) This section shall not apply to a governmental body that has only advisory powers.

(e) For purposes of paragraph (1) of subdivision (a), a member of a multimember body holds an
office that may audit, overrule, remove members of, dismiss employees of, or exercise
supervisory powers over another office when the body has any of these powers over the other
office or over a multimember body that includes that other office.

(f) This section codifies the common law rule prohibiting an individual from holding
incompatible public offices.

Government Code § 1126. Inconsistent, incompatible, or conflicting employment, activity,
or enterprise by local agency officer or employee; rules; rights; collective bargaining

(a) Except as provided in Sections 1128 and 1129, a local agency officer or employee shall not
engage in any employment, activity, or enterprise for compensation which is inconsistent,
incompatible, in conflict with, or inimical to his or her duties as a local agency officer or
employee or with the duties, functions, or responsibilities of his or her appointing power or the
agency by which he or she is employed. The officer or employee shall not perform any work,
service, or counsel for compensation outside of his or her local agency employment where any
part of his or her efforts will be subject to approval by any other officer, employee, board, or
commission of his or her employing body, unless otherwise approved in the manner prescribed
by subdivision (b).
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(b) Each appointing power may determine, subject to approval of the local agency, and
consistent with the provisions of Section 1128 where applicable, those outside activities which,
for employees under its jurisdiction, are inconsistent with, incompatible to, or in conflict with
their duties as local agency officers or employees. An employee's outside employment, activity,
or enterprise may be prohibited if it: (1) involves the use for private gain or advantage of his or
her local agency time, facilities, equipment and supplies; or the badge, uniform, prestige, or
influence of his or her local agency office or employment or, (2) involves receipt or acceptance
by the officer or employee of any money or other consideration from anyone other than his or
her local agency for the performance of an act which the officer or employee, if not performing
such act, would be required or expected to render in the regular course or hours of his or her
local agency employment or as a part of his or her duties as a local agency officer or employee
or, (3) involves the performance of an act in other than his or her capacity as a local agency
officer or employee which act may later be subject directly or indirectly to the control,
inspection, review, audit, or enforcement of any other officer or employee or the agency by
which he or she is employed, or (4) involves the time demands as would render performance of
his or her duties as a local agency officer or employee less efficient.

(c) The local agency shall adopt rules governing the application of this section. The rules shall
include provision for notice to employees of the determination of prohibited activities, of
disciplinary action to be taken against employees for engaging in prohibited activities, and for
appeal by employees from such a determination and from its application to an employee.
Nothing in this section is intended to abridge or otherwise restrict the rights of public employees
under Chapter 9.5 (commencing with Section 3201) of Title 1.

(d) The application of this section to determine what outside activities of employees are
inconsistent with, incompatible with, or in conflict with their duties as local agency officers or
employees may not be used as part of the determination of compensation in a collective
bargaining agreement with public employees.
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There is such a thing as too much public
service; the law limits the degree to
which public officials can hold multiple
offices. The reason is that, when one
assumes a public office, one takes on
responsibility to the constituents of that
agency to put their interests first. When
one occupies multiple offices in multiple
agencies, that job becomes more
complicated, both legally and ethically.
Potential legal issues include:

B Political Reform Act issues when the
official is in the position of making
decisions that affect the official’s
economic interests. This issue is
covered in Understanding the Basics
of Public Service Ethics: Personal
Financial Gain Laws;

@ Section 1090 issues when the
official’s position is such that the
official has an interest in a contract
in which the agency is involved.
This issue is also covered in
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Understanding the Basics of Public
Service Ethics: Personal Financial
Gain Laws; and

@ Incompatibility of office issues (for

example, membership on the city
counci! and serving on the board
of another local agency) when
the official’s offices are such that
the official may be subjected to
confiicting loyalties.%¢

The dual-office holding problem

differs from a conflict of interest that
involves a potential clash between one’s
private interest and one’s public duties.
Incompatibility of offices normally
refers to the “public-public” situation
where no personal conflict of interest

is involved. Instead there is a potential
clash between one’s responsibility to
two sets of constituents,

Sl




Honoraria Ban
Government Code § 89502. Honoraria prohibitions; scope

(a) No elected state officer, elected officer of a local government agency, or other individual
specified in Section 87200 shall accept any honorarium.

(b)(1) No candidate for elective state office, for judicial office, or for elective office in a local
government agency shall accept any honorarium. A person shall be deemed a candidate for
purposes of this subdivision when the person has filed a statement of organization as a
committee for election to a state or local office, a declaration of intent, or a declaration of
candidacy, whichever occurs first. A person shall not be deemed a candidate for purposes of this
subdivision after he or she is sworn into the elective office, or, if the person lost the election after
the person has terminated his or her campaign statement filing obligations for that office
pursuant to Section 84214 or after certification of the election results, whichever is eatlier.

(2) Paragraph (1) shall not apply to any person who is a candidate as described in paragraph (1)
for judicial office on or before December 31, 1996.

(c) No member of a state board or commission and no designated employee of a state or local
government agency shall accept an honorarium from any source if the member or employee
would be required to report the receipt of income or gifts from that source on his or her statement
of economic interests.

(d) This section shall not apply to a person in his or her capacity as judge. This section shall not

apply to a person in his or her capacity as a part-time member of the governing board of any
public institution of higher education unless that position is an elective office.
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Exceptions to
No-Honoraria Rules

Some gestures in connection with
speaking or writing engagements are
allowed. These include:

Payments Voluntarily Made
to Charitable and Similar
Organizations. An organization
may recognize a public official’s
speech, article or meeting attendance
by making a direct contribution to
a bona fide charitable, educational,
civic, religious, or similar tax-exempt
nonprofit organization.”” A public
official may not make such donations
a condition for the speech, article
or meeting attendance. In addition,
the official may not claim the
donation as a deduction for income
tax purposes. Nor may the donation
have a reasonably foreseeable
financial effect on the public official
or on any member of the official’s
immediate family. The official may
not be identified to the nonprofit
organization in connection with the
donation.

@ Payments Deposited in Local
Agency General Fund. An
honorarium may be paid to the local
agency’s general fund, without
being claimed by an official as a
deduction from income for income
tax purposes.*®

Income from Bona Fide

Occupation. An official may be paid
income for personal services if the
services are provided in connection
with a bona fide business, trade,

or profession (such as teaching,
practicing law, medicine, insurance,
real estate, banking, or building
contracting) and the services are
routinely provided in connection with
the trade, business or profession.”
This exception does not apply,
however, when the main activity of
the business or profession is making
speeches.

Some Payments in Connection with
a Speech or Panel Discussion, An
official may accept certain gestures
when the official gives a speech,
participates in a panel or seminar,

or provides a similar service. These
are exempt from the honoraria ban
and are not considered “gifts” by

the Political Reform Act. These
include free admission to the event,
refreshments and similar non-

cash nominal benefits received at

the event, necessary lodging and
subsistence provided directly in
connection with the speech, panel,
seminar, or service, and transportation
(within California) to the event.®
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Basic Rules

Although California statutes largely
determine when public officials must
disqualify themselves from participating
in decisions, common law (judge-made
law) and some constitutional principles
still require a public official to exercise
his or her powers free from personal
bias—including biases that have nothing
to do with financial gain or losses.

Under the common law doctrine, an
elected official has a fiduciary duty to
exercise the powers of office for the
benefit of the public and is not permitted
to use those powers for the benefit of
private interests.?

Local officials are much less constrained
when the body is acting in a legisfative,
as opposed to quasi-judicial capacity.

In addition, constitutional due process
principles require a decision-maker to

be fair and impartial when the decision-
making body is sitting in what is known
as a “quasi-judicial” capacity. Quasi-
judicial matters include variances, use
permits, annexation protests, personnel
disciplinary actions, and licenses. Quasi-
judicial praceedings tend to involve

the application of generally adopted
standards to specific situations, much as
a judge applies the law to a particular set
of facts.

The kinds of impermissible bias®
inciude:

8 Personal Interest in the Decision’s
Outcome. For example, one court
found a council member was biased
and should not participate ina
decision on a proposed addition to
a home in his neighborhood when
the addition would block the council
member’s view of the ocean from the
council member’s apartment.$




& Personal Bias.

+ People. An example would be a
strong animosity about a permit
applicant based on conduct that
occurred ontside the hearing.
Conversely, a strong personal
loyalty toward a party could bias
an official as well.”

» Belief/Ideology. An example
would be a strong ideological
reaction to a proposed Planned
Parenthood clinic or community
center for a particular ethnic or
religious group.

i Factual Bias. Anexample is
information an official might receive
outside the public hearing that
causes the official to have a closed
mind to any factual information
that may be presented in a hearing.
This is a variation of the “ex parte
communications” doctrine, which
suggests that, in quasi-judicial
matters, all communications to
decision-makers about the merits {or
demerits) of an issue should occur
in the context of the noticed hearing
(as opposed to private meetings with
either side of an issue, for example).®

When an official sits in a quasi-judicial
capacity, that official’s personal interest
or involvement, either in a decision’s
outcome or with any participants, can
create a risk that the agency’s decision
will be set aside by a court if the
decision is challenged. Typically, having
the official disqualify himself or herself
removes the risk.?

Decision-makers are also well advised

to step aside on participation in a quasi-
judicial matter when the decision-maker
has pre-judged the matter. Attributes

of having “pre-judged the matter”
include having a closed mind or a
preconceived and unalterable view of
the proper outcome without regard to the
evidence.'

This rule does not preclude holding
opinions, philosophies or strong feelings
about issues or specific projects; it

also does not proscribe expression of
views about matters of importance in

the community, particularly during an
election campaign.'’ Also, local officials
are much less constrained when the body
is acting in a legislative, as opposed to
quasi-judicial capacity.

RESQURCES FOR

FURTHER INFORMATION

For more information, see the Everyday
Ethics for Local Officials column on bias
{see www.ca-ilg.org/bias).

See also An Ounce of Prevention: Best
Practices for Making informed Land Use
Decisions (see www.ca-ilg.org/ounce)
Chapter 7.




Mass Mailing Restrictions

Government Code § 89001. Newsletter or mass mailing

No newsletter or other mass mailing shall be sent at public expense.
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2 CA ADC § 18901. Mass Mailings Sent at Public Expense.

(a) Except as provided in subdivision (b), a mailing is prohibited by section 89001 if all of the following criteria are
met:

(1) Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or
business, or post office box. For purposes of this subdivision (a)(1), the item delivered to the recipient must be a
tangible item, such as a videotape, record, or button, or a written document.

(2) The item sent either:

(A) Features an elected officer affiliated with the agency which produces or sends the mailing, or

(B) Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which
produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the
elected officer.

(3)(A) Any of the costs of distribution is paid for with public moneys; or

(B) Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design,
production, or printing is done with the intent of sending the item other than as permitted by this regulation.

(4) More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent
in response to an unsolicited request and any item described in subdivision (b).

(b) Notwithstanding subdivision (a), mass mailing of the following items is not prohibited by section §9001:

(1) Any item in which the elected officer's name appears only in the letterhead or logotype of the stationery, forms
(including “For Your Information” or “Compliments of” cards), and envelopes of the agency sending the mailing, or
of a committee of the agency, or of the elected officer, or in a roster listing containing the names of all elected
officers of the agency. In any such item, the names of all elected officers must appear in the same type size,
typeface, type color, and location. Such item may not include the elected officer's photograph, signature, or any
other reference to the elected officer, except as specifically permitted in this subdivision (b)(1) or elsewhere in this
regulation.

(2) A press release sent to members of the media.

(3) Any item sent in the normal course of business from one governmental entity or officer to another governmental
entity or officer.

(4) Any intra-agency communication sent in the normal course of business to employees, officers, deputies, and
other staff.

(5) Any item sent in connection with the payment or collection of funds by the agency sending the mailing,
including tax bills, checks, and similar documents, in any instance where use of the elected officer's name, office,
title, or signature is necessary to the payment or coliection of the funds. Such item may not include the elected
officer’s photograph, signature, or any other reference to the elected officer except as specifically permitted in this
subdivision (b)(5) or elsewhere in this regulation.

(6) Any item sent by an agency responsible for administering a government program, to persons subject to that
program, in any instance where the mailing of such item is essential to the functioning of the program, where the
item does not include the elected officer's photograph; and where use of the elected officer's name, office, title, or
signature is necessary to the functioning of the program.

(7) Any legal notice or other item sent as required by law, court order, or order adopted by an administrative agency
pursuant to the Administrative Procedure Act, and in which use of the elected officer's name, office, title, or
signature is necessary in the notice or other mailing. For purposes of this subdivision (b)(7), inclusion of an elected
officer’s name on a ballot as a candidate for elective office, and inclusion of an elected officer's name and signature
on a ballot argument, shall be considered necessary to such a notice or other item.

(8) A telephone directory, organization chart, or similar listing or roster which includes the names of elected officers
as well as other individuals in the agency sending the mailing, where the name of each elected officer and individual
listed appears in the same type size, typeface, and type color. Such item may not include an elected officer's
photograph, name, signature, or any other reference to an elected officer, except as specifically permitted in this
subdivision (b)(8) or elsewhere in this regulation.

(9)(A) An announcement of any meeting or event of the type listed in paragraphs 1 or 2.

1. An announcement sent to an elected officer's constituents concerning a public meeting which is directly related to
the elected officer's incumbent governmental duties, which is to be held by the elected officer, and which the elected
officer intends to attend.

2. An announcement of any official agency event or events for which the agency is providing the use of its facilities
or staff or other financial support.
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(B) Any announcement provided for in this subdivision (b)(9) shall not include the elected officer's photograph or
signature and may include only a singie mention of the elected officer's name except as permitted elsewhere in this
regulation.

(10) An agenda or other writing that is required to be made available pursuant to sections 11125.1and 54957.5 of the
Government Code, or a bill, file, history, journal, committee analysis, floor analysis, agenda of an interim or special
hearing of a committee of the Legislature, or index of legislation, published by the Legislature.

(11) A business card which does not contain the elected officer's photograph or more than one mention of the
elected officer's name.

(c) The following definitions shall govern the interpretation of this regulation:

(1) “Elected officer affiliated with the agency” means an elected officer who is a member, officer, or employee of
the agency, or of a subunit thereof such as a committee, or who has supervisory control over the agency, or who
appoints one or more members of the agency.

(2) “Features an elected officer” means that the item mailed includes the elected officer's photograph or signature, or
singles out the elected officer by the manner of displiay of his or her name or office in the layout of the document,
such as by headlines, captions, type size, typeface, or type color.

(3) “Substantially similar” is defined as follows:

(A) Two items are “substantially similar” if any of the following applies:

1. The items are identical, except for changes necessary to identify the recipient and his or her address.

2. The items are intended to honor, commend, congratulate, or recognize an individual or group, or individuals or
groups, for the same event or occasion; are intended to celebrate or recognize the same holiday; or are intended to
congratulate an individual or group, or individuals or groups, on the same type of event, such as birthdays or
anniversaries.

3. Both of the foliowing apply to the items mailed;

a. Most of the bills, legislation, governmental action, activities, events, or issues of public concern mentioned in one
item are mentioned in the other.

b. Most of the information contained in one item is contained in the other.

(B) Enclosure of the same informational materials in two items mailed, such as copies of the same bill, public
document, or report, shall not, by itself, mean that the two items are “substantially similar.” Such informational
materials may not include the elected officer's name, photograph, signature, or any other reference to the elected
officer except as permitted elsewhere in this regulation.

(4) “Unsolicited request” is defined as follows:

(A) A written or oral communication (including a petition) which specificaily requests a response and which is not
requested or induced by the recipient elected officer or by any third person acting at his or her behest. However, an
unsolicited oral or written communication (including a petition) which contains no specific request for a response,
will be deemed to constitute an unsolicited request for a single written response.

(B) An unsolicited request for continuing information on a subject shail be considered an unsolicited request for
multiple responses directly related to that subject for a period of time not to exceed 24 months. An unsolicited
request to receive a regularly published agency newsletter shall be deemed an unsolicited request for each issue of
that newsletter.

(C) A previously unsolicited request to receive an agency newsletter or mass mailing on an ongoing basis shall not
be deemed to have become solicited by the sole fact that the requestor responds to an agency notice indicating that,
in the absence of a response, his or her name will be purged from the mailing list for that newsietter or mass mailing,
A notice in the following language shall be deemed to meet this standard:

“The law does not permit this office to use public funds to keep you updated on items of interest unless you
specifically request that it do so.”

Inclusion of a similar notice in other items shall not constitute a solicitation under this regulation.

(D) A communication sent in response to an ¢lected officer's participation at a public forum or press conference, or
to his or her issuance of a press release, shall be considered an unsolicited request.

(E) A person who subscribes to newspapers or other periodicals published by persons other than elected officers
shail be deemed to have made unsolicited requests for materials published in those subscription publications,
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SB COUNTY: College district agrees to $2,000 fine

BY JiM MILLER

STAFF WRITER
imiller@pe.com i
Published: 04 Novernber 2011
12:25 PM

The San Bernardino Community College District has agreed to pay $2,000 as punishrent for sending a
newsletter that violated state political reform laws. '

-

The Fair Political Practices Commission is scheduled to consider the $2,000 fine when it meets next Thursday.

In mid-March, the college district spent $24,025 to send a Spring 2011 newsletter to 202,000 households in
San Bernardino and Riverside counties, according to the FPPC,

The newsletter, however, violated state rules on taxpayer-funded mass mail because its front page featured
~{ the names and photographs of the district's seven-member Board of Trustees and there also was a letter and

\photograph from the board president.
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Ballot Measure
Activities
& Public Resources:
Rules of the Road

As important as ballot measures are to
policymaking in California, public
agencies and officials face important
restrictions and requirements relating to
ballot measure activities.

The basic rule is that public resources

may not be used for ballot measure
campaign activities. Public resources may
be used, however, for informational
activities.

This pamphlet summarizes some of the
key applications of these principles. The
law, however, is not always clear. Check
with agency counsel for guidance on how
these rules apply in any specific situation.

The stakes are
high. Missteps in
this area are
punishable as
both criminal and
civil offenses.

Public agency resources may be
used to:

s Place a measure on the
ballot.

e Prepare an objective and
fact-based analysis on the
effect of a ballot measure on

the agency and those the agency serves.

¢ Distribute that analysis through regular agency
communications channels (for example, through
the agency's website and In requiarly scheduled
agency newsletters).

s Adopt a position on the measure, as long as that
position is taken at an open meeting where all
voices have the opportunity to be heard.

» Respond to inquiries about the ballot measure
and the agency's views on the measure.

Any agency communications about ballot measures
should not contain inflammatory language or
argumentative rhetoric.

in addition, public employees and elected officials
may engage in the following actlvities on their own
time using their own resources:

Work on ballot measure campaigns or attend
campaign-related events on personal time (for
example, evenings, weekends and lunch hours)

s Make campaign contributions to ballot measures,
using one's own money or campaign funds
(while observing campaign reporting rules).

+ Send and receive campaign related emails using
one's personal (non-agency) computer and email
address.

Public officials should not:

 Engage in campaign
activities on while on
agency time or using
agency resources.

« Use agency resources
{including office
equipment, supplies, staff

time, vehicles or public funds) to engage in

advocacy-related activities, including producing
campaign-type materials or performing campaign
tasks.

e Use public funds to pay for campaign-related
expenses (for example, television or radio
advertising, bumper stickers, and signs) or make
campaign contributions.

» Use agency computers or email addresses for <
- campaign communication activities. o
e Use agency communication channeis to
distribute campaign materials (for example,
internal mail systems, agency bulletin boards, or

the agency's email or intranet systems).

+ Post links to campaign websites on the agency's
website.

+ Give preference to campaign-related requests to
use agency facilities

Best Practices:

e Make sure everyone in the agency who might be
in a position to engage in the above activities is
aware of these [egal restrictions.

e Use atag that makes clear that restrictions
against using public resources for campaign
materials have been observed (for example: "Not
produced or distributed with public resources”).
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To: Superintendents/Presidents, Member Community College Districts

From: Patrick C. Wilson, Senior Associate General Counselz}

Subject: FAQ Regarding Political Activities by College Districts and
District Employees
Memo No. 13-2012(CC)

Set forth below are frequently asked questions regarding political activities by Districts and their
employees.

Question: Can District funds be used to urge support for or defeat of an upcoming ballot
measure?

No.

Education Code section 7054(g) provides that:
“No school district or community college disirict funds, services, supplies,
or equipment shall be used for the purpose of urging the support or defeat
of any ballot measure or candidate, including, but not limited to, any
candidate for election to the governing board of the district.”

These provisions aiso apply to County Offices of Education. Education Code section 7051.

Question: Can a District use District money to send an informational letter to the public
regarding a ballot measure?

Yes.
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Education Code section 7054(b) provides:

“Nothing in this section shall prohibit the use of any of the public resources
described in subdivision (a) to provide information to the public about the
possible effects of any bond issue or other ballot measure if both of the
following conditions are met:

(1) The informational activities are otherwise authorized by
the Constitution or laws of this state.

(2) The information provided constitutes a fair and
impartial presentation of relevant facts to aid the electorate
in reaching an informed judgment regarding the bond issue
or ballot measure.” (Emphasis added.)

An impartial presentation of the facts will necessarily include all consequences, good and bad, of
the proposal, not only the anticipated improvement in educational opportunities, but also the
increased tax rate and such other less desirable consequences as may be foreseen. Citizens to
Protect Public Funds v. Board of Education (1953) 98 A.2d 673

Question: What are some examples of “informational” materials that have been found to
be illegal?

“Frequently, the line between unauthorized campaign expenditures and authorized informational
activities is not so clear. In such cases, the determination of the propriety or impropriety of the
expenditure depends upon a careful consideration of such factors as the style, tenor and timing of

the publication; no hard and fast rule governs every case.” Vargas v. City of Salinas (2009) 46
Cal.4th 1, 25.

* In one case, the trustees of the Madera Union High School District spent public funds to place
a full-page advertisement in a general circulation newspaper one day before a school board
election. The advertisement did not expressly advocate voters to “Vote Yes” on the bond issue,
but stated in large letters, “A CLASSROOM EMERGENCY EXISTS NOW AT MADERA
UNION HIGH SCHOOL,” and listed a number of reasons why additional funds were needed by
the school district. The Attorney General concluded that, in light of the “style, tenor and timing”
of the advertisement, it was unlawful for the district to have expended public funds for the
advertisement. 35 Opinion of the AG 112 (1960).

» In another case, school district money was spent for printing, artist's work and postage to
circulate an 18-page booklet entitled ‘Read the Facts Behind the School Building Program.” All
but one page of the booklet depicted in graphic form such facts as the growth of the grade school
population, the inadequacies of existing facilities, the proposed additions, with architectural
sketches, to two schools, the aggregate and annual costs, principal and interest, of the immediate

School & College Legal Services Of California
Tel: (707) 524-2690 Fax;: (707) 578-0517
www.sclscal.org
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program and the effect upon taxes of such cost. However, there also appeared on the cover and
on two of the pages ‘Vote Yes,” and ‘Vote Yes-December 2, and an entire page that included:

“What Will Happen if You Don't Vote Yes?

Double Sessions!!!

This will automatically cheat your child of 1/3 of his education (4 hours instead of 6).

Yearly school changing and hour long bus rides will continue for many children.

Morning Session (8:30-12:30) Children will leave home 1/2 hour earlier.

Afternoon Session (12:30-4:30) Children will return home 1 1/2 hours later (many after dark).
Children in some families would be attending different sessions (depending upon grade).
Transportation costs will increase (could double) with 2 sets of bus routes per day.
Temporary room rentals will continue.

Double use of equipment will necessitate more rapid replacement.

Note: Operating expenses will continue to rise as the enrollment increases (more teachers, more
supplies and equipment for children. This Will Be So Whether We Build Or Not.)”

The court found that most of the booklet under attack, in 17 of its 18 pages, faitly presented the
facts as to need and the advantages and disadvantages of the program, including the tax effect of
its cost, and if it had stopped there, the district expenditure would have been permissible.

Yet the school board was not content simply to present the facts. The exhortation ‘Vote Yes' was
repeated on three pages, and the dire consequences of the failure so to do were over-dramatized,
In that manner, the court found the board made use of public funds to advocate one side only of
the controversial question. “The public funds entrusted to the board belong equally to the
proponents and opponents of the proposition, and the use of the funds to finance not the
presentation of facts merely but also arguments to persuade the voters that only one side has
merit, gives the dissenters just cause for complaint.” Citizens to Protect Public Funds v. Board
of Education of Parsippany-Troy Hills (1953) 98 A.2d 673, 674.

Question: Can a governing board express its opinion regarding a ballot measure?

Yes.

In Choice-in-Education League v, Los Angeles Unified School District (1993) 17 Cal.App.4th
4185, the court considered whether it was proper for the school district board of trustees to
announce at a public meeting, which was televised, its opposition to a proposed “choice in
education” ballot initiative. In finding that the board’s conduct was legal, the court noted that
speakers in favor of the initiative were afforded an opportunity to speak at that board meeting in
accordance with the Brown Act. The fact that no one chose to speak in favor of the initiative at
the meeting did not bar the board from expressing its view on the initiative. Choice-in-
Education League v. Los Angeles Unified School District (1993)17 Cal.App.4th 415, 429. See
also Vargas v. City of Salinas (2009) 46 Cal.4th 1.

School & College Legal Services Of California
Tel: (707) 524-269¢ Fax: (707) 578-0517
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Note: the Board may express its opinion in a resolution, but it should refrain from telling voters
how to vote.

Districts must be cautious regarding how to disseminate the Board’s opinion since section 7054
does not permit District funds to be spent to further political advocacy. However, the Board

resolution could be posted on the District website in the same manner as other District
resolutions.

Question: Can Districts spend public money to evaluate whether it is appropriate to
propose a ballot initiative?

Yes.

Because districts are authorized to place certain measures on the bailot, they may spend public
money to evaluate whether to do so.

For example, the Attorney General has found that it is permissible for a community college
district to spend district funds to hire a consultant for the purpose of evaluating the likelihood of
the electorate’s approval of a bond measure. The express power to place a bond measure on the
ballot when the district board finds it advisable to do so implies that the board has the power to
make reasonable expenditures for the purpose of gathering information in order to exercise its
discretion in an informed manner. 2005 WL 815728. The district may also submit a partisan
ballot argument in favor of a bond measure.

However, not all pre-campaign public expenditures are permissible. For example, a district
board may not spend district funds on activities that form the basis for an eventual campaign to
obtain approval of a bond measure and district resources may not be used to recruit or organize
supporters for a campaign or raise funds for the campaign. League of Women Voters 203
Cal.App.3d at 558 [expenditures made in anticipation of supporting a measure once it is on the
ballot come within reporting requirements of Political Reform Act of 1974); In re Fontana

(1976) 2 FPPC Ops. 25 [expenditures made in support of a proposal become reportable after the
proposal becomes a ballot measure].)

Question: Can a District spend public money to lobby the Legislature?

Yes.

While public agency lobbying efforts undeniably involve the use of public funds to promote
causes which some members of the public may not support, one of the primary functions of
elected and appointed executive officials is to devise legislative proposals to attempt to
implement the current administration's policies. Since the legislative process contemplates that
interested parties will attend legislative hearings to explain the potential benefits or detriments of
proposed legislation, public agency lobbying, within the limits authorized by statute, in no way
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undermines or distorts the legislative process. By contrast, the use of the public treasury to
mount an election campaign which attempts to influence the resolution of issues which our
Constitution leaves to the 'free election’ of the people does present a serious threat to the integrity
of the electoral process. Stanson v. Mott (1976) 17 Cal.3d at 218.

Question: Can District employees engage in political activities during off duty time?

Yes.

Political activities are allowed during off duty time so long as District resources are not used. No
political activities are allowed during work time.

Teachers have the right to discuss with fellow teachers issues of public concern (such as
cutbacks to educational funding) in faculty rooms and lunchrooms during duty-free periods.

Los Angeles Teachers Union, Local 1021, Am. Federation of Teachers v. Los Angeles City Bd. of
Ed. (1969) 71 Cal.2d 551, 560. Adcock v. Board of Education (1973) 10 Cal.3d 60, 65.

Education Code section 7056 provides:

“(a) Nothing in this article prevents an officer or employee of a local agency
from soliciting or receiving political funds or contributions to promote the
support or defeat a ballot measure that would affect the rate of pay, hours of
work, retirement, civil service, or other working conditions of officers or
employees of the local agency. These activities are prohibited during
working hours. In addition, entry into buildings and grounds under the
control of a local agency for such purposes during working hours is also
prohibited.

(b) Nothing in this section shall be construed to prohibit any recognized
employee organization or its officers, agents, and representatives from
soliciting or receiving political funds or contributions from employee
members to promote the support or defeat of any ballot measure on school
district property or community college district property during nonworking
time. As used in this subdivision, “nonworking time” means time outside an
employee's working hours, whether before or after school or during the
employee's luncheon period or other scheduled work intermittency during
_ the school day.”

! Contributions of money, materials, and time to a political campaign are subject to the Political Reform Act, and
donors and recipients must comply with certain reporting requirements.

School & College Legal Services Of California
Tel: (707) 524-2690 Fax: (707) 578-0517

www.sclscal.org
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Education Code section 7055 provides:

“The governing body of each local agency may establish rules and
regulations on the following:

(a) Officers and employees engaging in political activity during working
hours.

(b) Political activities on the premises of the local agency.”

Question: Can a District regulate the wearing of political buttons by employees or other
political expression by employees while onr duty?

Yes.

A District can restrict political activities that occur during instructional activities, but not during
non-instructional time, such as a lunch break.

In California Teachers Association v. Governing Board (1998) 45 Cal. App.4™ 1383, the court
held that under Education Code section 7055, a school district could prohibit its employees from
wearing political buttons during "instructional activities." This case considers the interplay
between section 7055's grant of authority to regulate employee political activity and
constitutional free speech guarantees. The court concluded that these constitutional rights should
be read to limit regulation of political advocacy under section 7055 to instructional settings:
"Under the California Constitution, as well as the First Amendment, school authorities retain the
power to dissociate themselves from political controversy by prohibiting their employees from
engaging in political advocacy in instructional settings.” The court also expressly held that "as
applied to non instructional settings [the] district's regulation is unconstitutional but that in
instructional settings it may be enforced." See also 77 Ops.Cal. Atty.Gen 56 (1994).

Question: Can a school district prohibit teachers from wearing political buttons while
attending Back to School Night, where teachers meet only with parents?

No.

"The event does not involve an instructional setting for pupils of the district, Rather, the parents
are in attendance to show support for their children's educational activities. In this setting, it
need not be feared that 'young and impressionable minds' will be unduly influenced by teachers
wearmg political buttons or that the parents will believe that the teachers' political buttons reflect
the view of the district's government board or other school officials." 84 Ops.Cal.Atty.Gen. 106
(2001).

School & College Legal Services Of California
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Question: Can an employee be prohibited from displaying a large campaign sign on her
private car in the District lot?

Yes.

The two-by-eight foot sign indicated which school board candidates the union endorsed and was
intended to influence voters in the upcoming election. The district’s request that the sign be
removed or the vehicle parked off school property was challenged as an unfair labor practice and
ultimately addressed by the California Public Employment Relations Board. Under the
circumstances of the case, PERB found the school’s actions were allowable under section 7055.
24 PERC P 31053.

Question: Can teachers wear union buttons while in the classroom?

Yes.

The Public Employment Relations Board has held that school districts cannot prohibit teachers
from wearing union buttons in the classroom absent “special circumstances.” One such
circumstance might be “distraction,” but PERB found that the district in that case failed to
establish distraction as a special circumstance justifying its ban on union buttons. In addition,
the Board rejected the employer's contention that the buttons at issue could be considered
"political activity" within the meaning of Education Code section 7055. 29 PERC P 40 (2004).

Question: Should a District prohibit the use of District mailboxes to distribute partisan
materials?

Yes.

Pursuant to Education Code section 7054, a District must prohibit the use of campus mailboxes
for distribution of materials urging the support or defeat of any ballot measure or candidate.

In 2001 the Public Employment Relations Board concluded that such a prohibition "on the use of
the inter-site mail system--and photocopying services, falls squarely within, and is in fact
mandated by, the plain words of Section 7054." American Federation of Teacher, California
Federation of Teachers, Local 1931 v. San Diego Community College District (2001) 26 Pub.
Empl. Rep.{33014.

In San Leandro Teachers Association v. Governing Board (2009) 46 Cal. 4" 822, the California
Supreme Court reached a similar result when it upheld a school district’s prohibition of the use
of internal faculty mailboxes by the teacher’s union as a means of distributing partisan political
information to its members. Finding that this use violated section 7054, the court held that the
internal teacher mailbox system is not a public forum and therefore the district was not required
to allow such use by the teacher’s union.

School & College Legal Services Of Califomia
Tel: (707) 524-2690 °Fax: (707) 578-0517
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The court indicated that the teacher’s union could use the mailbox system to disseminate non-
partisan information.

Question: Can incumbents send partisan e-mails from or to District e-mail addresses?

No.

Candidates who have District e-mail accounts should not use those accounts to send partisan
materials.

Candidates may use their private email accounts to send emails to District employees via District
email accounts that are available to the general public. We suggest that this occur as part of a
“mass mailing.” [See below.]

Question: May a candidate for the Board send letters to District employees secking
support?

School board candidates should not initiate contact with District employees in an attempt to
enlist their support for the campaign; these actions cause undue pressure on the employee to
engage in the political activity.

However, the candidate may send "mass mailings" that target a significant segment of the public
even if some of those contacted are District employees. Mailing lists should be obtained from a
public source, not from the District.

Question: What else should candidates avoid?

Persons who hold office, or who are seeking election to office, may not threaten adverse
consequences to District employees if they fail to support them, or promise advantages or

benefits to District employees who do support them. Education Code section 7053. Government
Code section 3204,

Current district officérs or employees may not solicit political contributions from other district
officers or employees unless “the solicitation is part of a solicitation made to a significant
segment of the public . . . ¥ It does not matter whether the solicitation is direct or indirect.
Government Code section 3205. An example of indirect solicitation would be supplying favored
candidates with nonpublic employee lists that may then be used for the solicitation of support.

Question: May the District fund a “mass mailing” that features an elected official?

No.

The Political Reform Act of 1974 was intended to abolish practices that unfairly favor
incumbents. Government Code section 81002(¢). One means of preventing unfair advantage for

School & College Legal Services Of California
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an incumbent is the prohibition on use of public funds for mass mailings that “feature” the
elected official. Thus, “no newsletter or other mass mailing shall be sent at public expense.”
Government Code section 89001. A “mass mailing” consists of “over two hundred substantially
similar pieces of mail” when the items feature an elected official and have not been solicited.
Government Code section 82041.5; Cal Code Regs., Title 2, §18901.

The “mass mailing” restrictions are designed to prohibit “elected officials from using public
moneys to perpetuate themselves in public office.” Waison v. Fair Political Practices
Commission (1990) 217 Cal.App.3d 1059, 1074-75. Section 18901 defines “mass mailings” in
terms of the numbers of copies of an unsolicited mailed items, whether the items “feature”
elected officers of the entity that produces or sends the mailing, and whether the mailing was
prepared or sent in cooperation, consultation, coordination or concert with the elected officer.
An elected officer is “featured” when:

“the item mailed includes the elected officer’s photograph or signature, or
singles out the elected officer by the manner of display of his or her name or
office in the layout of the document, such as by headlines, captions, type
size, typeface, or type color.” Cal. Code Regs., Title 2, §18901(c)(2).

Question: May a candidate obtain from the District the home addresses of District
employees to send them campaign material?

No.

A candidate for the Board may not access employee home addresses from the District. They are
not public records.

Question: May a candidate initiate contact with parents or boosters to enlist support?

Yes.

A candidate for office has the right to meet with members of the general public to enlist support.
The “general public” includes parents and boosters.

Question: May a candidate address an employee group on site?

Candidates or proponents are allowed to do this only at the invitation of the employee group and
only during reasonable non-working hours.

Question: May a candidate attend District events such as back to school night to enlist
support?

This is allowed with certain restrictions and should be accompanied by an approved Use of
School Facilities permit. The main restriction is that the presence may not interfere or disrupt in
anyway with the school event itself. Typically a candidate or proponent is provided a table in a

Schaol & College Legal Services Of California
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lobby area to display campaign materials and to discuss campaign issues only if approached by
an interested party. Candidates or proponents shall not initiate interactions with staff or
participants attending the school event. Such attendance would be open to all candidates.

Question: May a candidate meet with a District official during school hours?

Yes, so long as the meeting is not disruptive, so long as the subject matter is limited to discussing

school business (i.e. non-partisan), and so long as the school official is available to meet with
other candidates as well. '

Question: If a District employee makes a political contribution, is that reportable?

Contributions to a political campaign may be subject to reporting requirements of the Political
Reform Act. There are extensive regulations on this subject available on the Fair Political
Practices Commission website.

Question: May the District seek contributions from vendors to support a ballot measure?

While a private vendor has a right to make political contributions consistent with legal
requirements, the District must be careful to avoid the appearance of “pay to play” or a quid pro
quo when seeking a contribution from a vendor to the District.

Question: May a District Foundation use privately raised funds to support a ballot
campaign?

Yes, so long as no District funds, personnel or equipment are used in that effort, and so long as
the funds utilized are not restricted by the donor to preclude such a use. Certain contributions
may be reportable under the Political Reform Act. However, if the Foundation is a non-profit

corporation, there are significant legal restrictions in the corporation’s ability to engage in
political activity.

Question: May a booster group use District facilities to help sponsor a campaign in
support of a school bond measure?

Yes, with conditions.

Organizations separate from the school district itself, such as employee, student or parent
organizations, may hold events and disseminate information on school grounds that advocate for
or against a measure providing they receive approval to use school facilities for such purposes
through the "Civic Center Act."* Groups or individuals with opposing viewpoints have the same
right to use school facilities under the Civic Center Act. “The First Amendment precludes the
government from making public facilities available to only favored political viewpoints; once a

2 Education Code §38130, §82537.
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public forum is opened, equal access must be provided to all competing factions.” Stanson v.
Mott (1976) 17 Cal.3d at 219.
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Basic Rule

In general, money raised to support a
person’s election to office may only
be used for political, legislative, or
governmental purposes. It’s not okay
to spend these monies is a way that
confers a personal benefit on the
candidate.”” Any expenditure that

i ' 3
stlale oy L
Penalties

These restrictions are part of the
Political Reform Act. Violations of
these laws are punishable by a variety of
sanctions, depending on the severity of
the violation and the degree of intent to
violate the law that enforcement entities
are able to demonstrate,

confers a substantial personal benefit on
an individual must be directly related to
a political, legislative, or governmental
purpose.?

Criminal Sanctions

A knowing or willful violation of these
requirements is a misdemeanor.?*® A person
convicted of a misdemeanor under the Political
Reform Act may not be a candidate for elective
office for four years following the conviction.?*!
Such a conviction may also create an immediate
loss of office under the theory the official violated
his or her official duties?*? or create a basis for a
grand jury to initiate proceedings for removal on
the theory failure to disclosé constitutes willful or
corrupt misconduct in office.2* Jail time is also a
possibility. 44

Civil Sanctions

District attorneys, some city attorneys,
the Fair Political Practices Commission
or a member of the public can bring

an action to prevent the official from
violating the law.2*

If the action is brought by a member
of the public, the violator may have to
reimburse the costs of the litigation,
including reasonable attorney’s fees.2®
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Basic Rules

California has an extensive framework
for transparency with respect to
campaign contributions.® The basic
theory is that the public has a right to
know who gives money and other forms
of support to candidates for public
office; another is that the prospect

of public disclosure will discourage
improper influences.®

These transparency requirements apply
not only to candidates, but also to
groups which organize to participate

in the election process (known as

“committees” under the Political Reform

Act).® Transparency requirements
also apply to those who make large
contributions to influence elections,®
Those who participate in campaigns to
pass or defeat ballot measures are also
subject to these requirements.®

In addition, certain kinds of local
officials face state law restrictions on
campaign contributions from people
with business pending before the
agency. These restrictions are discussed
in Understanding the Basics of Public
Service Ethics: Fair Process Laws and
Merit-Based Decision-Making at pages
15-19.

Restrictions on how campaign funds
may be spent (only for political,
governmental and charitable purposes)
are discussed in Understanding the
Basics of Public Service Ethics: Perk
Issues, Including Compensation, Use
of Public Resources and Gift Laws at
page 35.

-




Basic Rules

The disclosure laws are not limited

to an official’s personal economic
interests. There are extensive disclosure
requirements relating to an official’s
campaign fundraising activities, of
course.¥

However, a sometimes overlooked
disclosure obligation relates to an
official’s charitable fundraising
activities. The theory is that the public
has a right to know who is contributing
to an elected official’s favorite charities
and other causes.

Why? The public perceives that donors
may contribute to elected officials’
favorite causes out of a desire to have a
“connection” with them.

What if this “connection” means that
the donor expects special preferences

in his or her dealings with the official?
Or the donor expects his or her calls to
be returned more promptly. Perhaps this
individual expects to get a meeting with
the official when others cannot. What

if the donor’s expectation is that his
support of the official’s favorite cause

will make the official more favorably
disposed toward his pending project,
bid or franchise renewal? Worse, what
if the donor fears that if he or she
does not give, there will be negative
consequences?

These are all issues to which a public
official needs to be extraordinarily
sensitive. The notion that one has to
“pay to play” in government is very
damaging to the public’s faith in the
fairness of the decision-making process.
Such faith is vital to an agency’s ability
to address the issues of the day.

The disclosure requirement is triggered
when:

@ A person or business donates $5,000
or more (in a calendar year);

2 The donation will be used for
a legislative, governmental or
charitable purpose; and

& The donation will be made in
“cooperation, consultation,
coordination, or concert” with an
elected official,
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Basic Rules Penalties

California law has a strong tradition of
separating the electoral process from
decisions relating to public employment.
There are a number of laws designed

to insulate public employees from
having to participate in the campaign
activities of candidates for their agency’s
governing board.

State law forbids candidates and
officials from conditioning employment
decisions on support of a person’s
candidacy.®® Compensation decisions
may not be tied to political support
either.®! Soliciting campaign funds

from agency officers or employees is
also unlawful.® (The exception is if

the solicitation is made to a significant
segment of the public that happens to
include agency officers or employees.®)

No penalties are specified in the code
sections creating these prohibitions.
Presumably violations would fall into
the catchall penalty for misconduct in
office, which is loss of office.* Note
too members of the Intemnational City/
County Management Association and
the City Attorneys Department of the
League of California Cities place a high
value on these positions’ independence
from the political process. As a result,
both organizations encourage their
members not to make campaign
contributions to local officials.®




Conflicts of Interest and Campaign Contributions

Government Code § 84308. Contributions prohibited from persons with pending applications for
licenses, permits or other entitlements; amount; disclosure by all parties; construction

(a) The definitions set forth in this subdivision shall govern the interpretation of this section.

(1) “Party” means any person who files an application for, or is the subject of, a proceeding
involving a license, permit, or other entitlement for use.

(2) “Participant” means any person who is not a party but who actively supports or opposes a
particular decision in a proceeding involving a license, permit, or other entitlement for use and
who has a financial interest in the decision, as described in Article 1 (commencing with Section
87100) of Chapter 7. A person actively supports or opposes a particular decision in a proceeding
if he or she lobbies in person the officers or employees of the agency, testifies in person before
the agency, or otherwise acts to influence officers of the agency.

(3) “Agency” means an agency as defined in Section 82003 except that it does not inctude the
courts or any agency in the judicial branch of government, local governmental agencies whose
members are directly elected by the voters, the Legislature, the Board of Equalization, or
constitutional officers. However, this section applies to any person who is a member of an
exempted agency but is acting as a voting member of another agency.

(4) “Officer” means any elected or appointed officer of an agency, any alternate to an elected or
appointed officer of an agency, and any candidate for elective office in an agency.

(5) “License, permit, or other entitlement for use” means all business, professional, trade and
land use licenses and permits and all other entitlements for use, including all entitlements for
land use, all contracts (other than competitively bid, labor, or personal employment contracts),
and all franchises.

(6) “Contribution” includes contributions to candidates and committees in federal, state, or local
elections.

(b) No officer of an agency shall accept, solicit, or direct a contribution of more than two
hundred fifty dollars ($250) from any party, or his or her agent, or from any participant, or his or
her agent, while a proceeding involving a license, permit, or other entitlement for use is pending
before the agency and for three months following the date a final decision is rendered in the
proceeding if the officer knows or has reason to know that the participant has a financial interest,
as that term is used in Article 1 (commencing with Section 87100) of Chapter 7. This prohibition
shall apply regardless of whether the officer accepts, solicits, or directs the contribution for
himself or herself, or on behalf of any other officer, or on behalf of any candidate for office or on
behalf of any committee.

(c) Prior to rendering any decision in a proceeding involving a license, permit or other
entitlement for use pending before an agency, each officer of the agency who received a
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contribution within the preceding 12 months in an amount of more than two hundred fifty dollars
(3250) from a party or from any participant shall disclose that fact on the record of the
proceeding. No officer of an agency shall make, participate in making, or in any way attempt to
use his or her official position to influence the decision in a proceeding involving a license,
permit, or other entitlement for use pending before the agency if the officer has willfully or
knowingly received a contribution in an amount of more than two hundred fifty dollars ($250)
within the preceding 12 months from a party or his or her agent, or from any participant, or his or
her agent if the officer knows or has reason to know that the participant has a financial interest in
the decision, as that term is described with respect to public officials in Article 1 (commencing
with Section 8§7100) of Chapter 7.

If an officer receives a contribution which would otherwise require disqualification under this
section, returns the contribution within 30 days from the time he or she knows, or should have
known, about the contribution and the proceeding involving a license, permit, or other
entitlement for use, he or she shall be permitted to participate in the proceeding.

(d) A party to a proceeding before an agency involving a license, permit, or other entitlement for
use shall disclose on the record of the proceeding any contribution in an amount of more than
two hundred fifty dollars ($250) made within the preceding 12 months by the party, or his or her
agent, to any officer of the agency. No party, or his or her agent, to a proceeding involving a
license, permit, or other entitlement for use pending before any agency and no participant, or his
or her agent, in the proceeding shall make a contribution of more than two hundred fifty dollars
($250) to any officer of that agency during the proceeding and for three months following the
date a final decision is rendered by the agency in the proceeding. When a closed corporation is a
party to, or a participant in, a proceeding involving a license, permit, or other entitlement for use
pending before an agency, the majority shareholder is subject to the disclosure and prohibition
requirements specified in subdivisions (b), (c), and this subdivision.

(e) Nothing in this section shall be construed to imply that any contribution subject to being
reported under this title shall not be so reported.
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Contra Costa Community College District New Administrative Procedure1020.01

CONFLICT OF INTEREST

In accordance with Board Policy 1020, the procedures listed below should be followed by
Governing Board members and designated District staff in complying with the District's conflict
of interest policy.

Location and Time of Filing of Disclosure Statements

Governing Board members and the District employees designated in Exhibit A hereto shall file
their financial disclosure statements (e.g., Form 700) with the Vice Chancellor, Administrative
Services, in accordance with Exhibit B. The disclosure statements will be available for public
inspection and reproduction upon request. (GC 81008) These statements will be retained in
the office of the Vice Chancellor, Administrative Services.

Disclosure of Conflicts

If a Governing Board member or designated District employee has a disqualifying financial
interest regarding a decision or proposal, as described in GC 87103, this fact shall be disclosed
and made part of the Governing Board's official minutes at the first meeting following the
discovery of the conflict of interest.

In the case of an employee, this announcement shall be made in writing and submitted to the
Governing Board.

A Governing Board member, upon identifying a conflict of interest, or a potential conflict of
interest, shall do all of the following prior to consideration of the matter:

o publicly identify the financial interest in detail sufficient to be understood by the

public;
. recuse himself or herself from discussing and voting on the matter; and
. leave the room unitil after the discussion, vote, and any other disposition of the

matter is concluded unless the matter is placed on the agenda reserved for
uncontested matters. A Governing Board member may, however, discuss the
issue as it affects his/fher personal interest during the time the general public
speaks on the issue.

Governing Board Declaration
At the commencement of each term, each Governing Board member shalil submit to the Dlstnct

a signed declaration, set forth in Exhibit C hereto, which acknowledges compliance with this
Code

Historical Annotabon: Realatod Board Policy:
ogon3 Board Potcy 1020

Related Procedures:
Human Resources Procodure 1020.03



New Administrative Procedure 1020.01

Exhibit A
CONTRA COSTA COMMUNITY COLLEGE DISTRICT
DESIGNATED POSITIONS/DISCLOSURE CATEGORIES
Designated Position SesionsdiDisclosure
Category

Governing Board Member

1

Chancellor

President

Vice Chancellor, Administrative Services

Vice Chancellor, Education and Technology

Vice Chancellor, Human Resources/Chief Negotiator

Chief Facilities Planner

Vice President

Academic/Student Services Manager

Assistant Comptroller

Associate Chancellor

Athletic Director

Bond Budget Controls Manager

Buildings and Grounds Manager

Capital Projects Manager

Central Services Manager

Chief Accountant

College Bookstore Manager

Comptroller/Assistant Chief Financial Officer

Contract Manager

Custodial Manager

Dean

Director of Administrative Information Systems

Director of Admissions and Records

Director of Admissions, Records and Relations with Schools

Director of Business Services

Director of Communications and Community Relations

Director of Construction Operations
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Exhibit A
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Asslgned Disclosure
Designated Position Category

Director of Construction Program Controls 2

Director of District Finance Services

Director of District Research

Director of Early Childhood Laboratory School

Director of Facilities and Construction

Director of Facilities Services

Director of Facilities Support

Director of Financial Aid

Director of Fiscal Services

Director of Human Resources

Director of Information Technology

Director of Instructional Support

Director of Internal Audit Services

Director of International Education

Director of Library Services

Director of Marketing and Communication

Director of Marketing and Media Design

Director of Payroll Services

Director of Public Safety and Related Programs

Director of Purchasing and Contract Services

Director of Special Programs and Services

Director of Student Programs and Services

Director of Student Services

Executive Dean

Facilities Project Manager

Fiscal Services Manager

Food Services Manager

Foundation Director

Human Resources Operations Manager

NI RN RPN

Human Resources Support Services Manager
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Exhibit A

-3

Designated Position

Assigned Disclosure
Category

Information Security Officer

2

Manager of Accounting Services

Manager of Disability Support Services

Network Technology Manager

Program Manager

Satellite Business Services Manager

Senior Academic/Student Services Manager

Senior Dean

Senior Foundation Director

Special Assistant to the Chancellor

Special Project Manager

Technology Applications Manager

NI NINIDIENDEN N

Technology Systems Manager

2

Consultant

*See Exhibit B




New Administrative Procedure 1020.01
Exhibit B

DISCLOSURE CATEGORIES

Designated Positions in Category 1 shall disclose:

All interests in real property which is located in whole or in part within the boundaries of the District, as
well as investments and business positions in business entities and sources of income, including gifts,
loans, and travel payments, from persons or entities that provide, or who are likely to provide, goods or
services to the District, or who seek or who are likely to seek any contract or other entitlement from the
District

Designated Positions in Category 2 shall disclose:

All investments, business positions in business entities and sources of income, inciuding gifts, loans and
travel payments, from persons or entities that manufacture, sell or provide, or who are likely to provide,
work, services, materials, commodities, supplies, books, machinery, vehicles, or equipment utilized by the
department for which the designated position has discretionary authority.

Consuitants
Consultants shall be included in the list of designated employees and shall disclose pursuant to Category
1 subject to the following limitation:

The Chancellor, or designee, may determine in writing that a particular consultant, although a “designated
position,” is hired to perform a range of duties limited in scope and thus is not required 1o fully comply with
the disclosure requirements in this section. Such written determination shall include a description of the
consultant's duties and, based upon that description, a statement of disclosure requirements. The
Chancellor or designee's determination is a public record and shall be retained for public inspection.
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Exhibit C

CONTRA COSTA COMMUNITY COLLEGE DISTRICT
CONFLICT OF INTEREST DECLARATION

| declare that as a member of the Governing Board or designated Contra Costa Community College
District (CCCCD) manager, | am aware of the legal requirements imposed on me to disclose business
and professional relationships that could affect decision-making and to abstain from participating in any
matter when ! have a disqualifying conflict of interest. By the following, | declare that:

I will disclose whether | am related by blood or marriage to any member of the Governing Board,
or to an employee of the CCCCD;

| will disclose any contract, agreement, or business arrangement that I, or any member of my
immediate family (persons related by blood, marriage or legal procedure, including parents,
children, spouses, siblings, first cousins, and in-laws of any of the aforementioned, uncles, aunts,
nieces, nephews, grandparents and grandchildren), may have with the CCCCD, either directly or
indirectly through a corporation, partnership, or other business entity;

I will disclose whether any person who has a business relationship with, or a financial interest in,
any business that | own, operate, or manage, also has a contract, agreement, or business
arrangement with the CCCCD;

| have read the Conflict of Interest policy established by the Governing Board, and | understand
that, in the public’s view, a conflict of interest may exist if I, or any member of my immediate
family, does business with, or proposes to do business with, any entity that does business with
the CCCCD;

I understand that a conflict of interest, or the appearance of a conflict of interest, may exist if
anyone with a family, business, or professional relationship with me does business or proposes to
do business with the CCCCD; and

| understand that any of these potential conflicts shall be fully disclosed in writing to the
Governing Board as soon as the potential conflict is discovered.

By my signature, | agree to comply with the District's Conflict of interest policy.

Printed Name

Signature

Date




Contra Costa Community College District New Board Policy 1020

CONFLICT OF INTEREST

The Contra Costa Community College District (District) is committed to avoiding conflicts of interest by
Governing Board members and designated District staff. To that end, the District hereby adopts this
Conflict of Interest policy.

Adoption of Falr Political Practices Commisgsion Regulation 18730

The Political Reform Act, codified at Government Code (GC) section 81000, et seq., requires local
government agencies to adopt and promulgate a conflict of interest code. The Fair Political Practices
Commission {(FPPC) has adopted a regulation {2 California Code of Regulations 18730) which contains
the terms of a FPPC-approved conflict of interest code. The terms of Regulation 18730 and any
amendments to it are hereby incorporated by this reference into this policy.

Filing of Disclosure Statements

Financial disclosure statements (e.g., Form 700) shall be filed by Governing Board members and
designated District employees upon assumption of office, on an annual basis thereafter, and upon leaving
office in accordance with Regulation 18730 Section. 5.

Disqualifying Financlal Confiicts

No Governing Board member or designated District employee shail make, participate in making or in any
way use or attempt to use histher official position to influence a governmental decision in which s/he
knows or has reason to know that sthe has a disqualifying conflict of interest. (GC 87100, Regulation
18730 Section. 9)

Limits on Receipt of Gifis

Governing Board members and designated District employees shall not accept from any single source in
any calendar year any gifts valued in excess of the prevailing gift limitation specified by law. (GC 89503,
Regulation 18730 Section. 8.1)

The FPPC has found that the above limitation on receipt of gifts does not apply to certain types of gifts;
these exceptions ase specified by regulation on the FPPC website.

No Receipt of Honorarla

Governing Board members and designated District empioyees shall not accept any honorarium, which is
defined as any payment made in consideration for any speech given, article published, or attendance at
any public or private gathering. (GC 89501, 89502, Regulation 18730 Section. 8)

The term “honorarium” does not include any honorarium that is not used and, within 30 days after receipt,
is either returned to the donor or delivered to the District for donation to the general fund without being
claimed as a deduction for income tax purposes.

Limits on Loans to Public Officials
This policy limits the types of loans that may be received by public officials. These limits are set forth in
Regulation 18730 Section 8.2.

No Financlal Interest in Contracts
No District official shall be financially interested in any contract made by the Governing Board. (GC 1090)

{over)
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A Governing Board member shall not be considered to have a financial interest in a contract if the interest
is limited to those interests defined as “remote” pursuant to GC 1081, or is limited to those interests
defined by GC 1091.5.

A Governing Board member who has a “remote” interest in any contract considered by the Governing
Board shall disciose that interest during a Governing Board meeting and have the disclosure noted in the
official Governing Board minutes at the first meeting following the discovery of the conflict. The
abstaining Governing Board member shall not vote or debate or otherwise participate or attempt to
influence any other Governing Board member regarding the matter.

No Incompatible Activities or Office

Governing Board members and District employees shall not engage in any employment or activity that is
inconsistent with, incompatible with, in conflict with, or inimical to their duties as Governing Board
members or as an officer of the District. A Governing Board member shall not simultaneously hold two
public offices that are incompatible. (GC 1099, 1126)

Limits on Appearances before the Board

Elected officials and the Chancellor shall not, for a period of one year after leaving his/her position, act as
an agent or attorney for, or otherwise represent for compensation, any person appearing before the
Governing Board. (GC 87406.3)

Assistance from FPPC and Counsel
The FPPC provides advice regarding the Political Reform Act requirements. Officials with questions are
encouraged to consult with the FPPC. Contact information is located on the FPPC website.

In addition, in accordance with applicable Board policies, Governing Board members are encouraged to
seek counsel from the District's legal advisor in any instance where a question arises regarding a
potential conflict of interest.

No Employment Allowed

An employee of the District may not be sworn in as an elected or appointed member of the Governing
Board unless and until he/she resigns as an employee. If the employee does not resign, the employment
will automatically terminate upon being sworn into office. This provision does not apply to an individual
who is usually employed in an occupation other than teaching and who also is, at the time of election to
the Governing Board, employed part time by the District to teach no more than one course per semester
or quarter in the subject matter of that individual's occupation (Education Code Section 72103(b)).

Violations
Violations of the conflict of interest rules, including this policy, may subject the violator to civil and/or
criminal penalties.

Government Code 1090, 1091, 1091.5, 1099, 1126, 81000, et seq., 81008, 87100, 87103,
87406.3, 89501, 89502, 89503

2 California Code of Regulations 18730 and 18730 Sections 5, 8, 8.1,8.2,9

Historical Annotation: Related Procedures:
0g013 Administrative Procedura 1020.01
Human Resources Procaduro 1020.03



